




Easements – Characteristics

• Affirmative or Negative
• Affirmative – allows benefited to do 

something on burden land
• Negative – prevents something from 

happening on burden land
• Appurtenant or In Gross

• Appurtenant – benefit tied to a benefited land
• In Gross– benefit tied to individual

• Dominant or Servient
• Dominant – benefited land
• Servient – burdened land



Express Easement

• Parcel sold to B “subject to an easement for 
automobile parking during church hours for the benefit 
of the church on the property at the southwest corner 
of the intersection of Hilton Way and Francisco 
Boulevard . . . such easement to run with the land only 
so long as property for whose benefit the easement is 
given is used for church purposes.”

• Also called an Easements by Writing
• Statute of Frauds

• What about benefit in third parties?
• Classifying this easement



Implied Easement

• Easement implied by existing use

• Easement by necessity

• Typically, arise out of a land transaction
• Not in writing



Thomas v. Primus

• Single lot owned by Martha Thomas
• 1959 – Thomas conveyed B to Arthur Primus

– Oral agreement use passway
• 1969 – D takes possession (Primus’s brother)
• 2002 – P takes possession (Thomas’s grandchildren)







Thomas v. Primus

• 2008 – P wants to sell property
• 2009 – Buyer cancels when learns of right of way
• Action to quiet title
• Easement by necessity

– Initially commonly owned property (unity of ownership)
– Transaction that creates necessity

• But court here does not require
– reasonably necessary for the use and enjoyment of the 

party’s property
• Not all jurisdictions – many require strict/absolute 

necessity
• This court following intent based easement by necessity or 

public policy based?



Thomas v. Primus

• What about an Easement by Implication?
– Common ownership
– Before severance, prior use (quasi-easement)

• Obvious, continuous, and permanent
– Reasonable necessity

• Works in Thomas?
– Difference in standard if grant or reservation

• How similar to easement by necessity?



Hypothetical



Felgenhauer v. Soni

• 1971 -- Felgenhauer (P) own front of lot; back 
owned by bank

• 1974 – P opens restaurant
• Cross over bank parking lot for deliveries

• 1978 – P restaurant closes
• June 1982 – P reopens restaurant
• Nov 1984 – P sells property, keeps business

• Enloe owns
• Jan 1988 -- Bank builds fence, agrees to put in gate 

for P
• 1998 – Soni (D) buys bank lot
• 1999 – D says plan to cut off use of parking lot



Felgenhauer v. Soni

• Easement by Prescription
• Lost Grant Theory:

• openly
• continuously use land
• without owner’s consent

• Based on adverse possession:
• open and notorious use 
• hostile and adverse
• continuous and uninterrupted
• for statutory period

• Notice what is missing



Felgenhauer v. Soni

• Hostile and adverse
• Do you need to expressly “claim [your] right”?
• Just that owner has not expressly consented

• No permission
• What about gate?

• Adverse possessor “must unfurl his flag on 
the land, and keep it flying”

• But prescriptive easement prior to gate

• What about other requirements?

• How long does easement last?



Richardson v. Franc

• James and Lisa (P) traverse over 150-foot road on Greg 
and Terri’s (D) land
– Already written easement for “access and public 

utility purposes”
• P, for 20 years, landscaping, irrigation, and lighting

– No objection
• D now object to use of road

– Ask to remove landscaping, irrigation, and lighting
– Say easement is expressly limited to access and 

public utility



Richardson

Franc



Easements

• Benefit > Burden
• Ways to create an easement

- Express/Writing
- Implied – two types:

- Necessity
1. Initially commonly owned property (unity of 

ownership)
2. Necessity
3. Transaction that creates necessity

• Prior Use (Implication)
1. Common ownership
2. Before severance, prior use (quasi-easement)
3. Reasonable necessity



Easements

• Ways to create an easement
- Prescription

1. open and notorious use 
2. hostile and adverse

–without owner’s consent
3. continuous and uninterrupted
4. for statutory period

– Estoppel (irrevocable license)
1. License
2. Improvement
3. Reliance
4. Consent



Richardson v. Franc

• License
• Written or Oral?
• Explicit or Implicit?

• Improvement
• Of what?
• Need reliance?

• On what?
• Consent

• Explicit or Implicit?

• How long should it last?
• Worry about the lack of a writing?
• Fair there is no payment?



Richardson v. Franc



Brown v. Voss

1952
easement 
granted 
across parcel 
A for "ingress 
to and egress 
from" to 
parcel B 



Brown v. Voss

https://www.google.com/maps/place/Hood+Canal/@47.3953155,-123.145685,216a,49.2y,3.11t/data=!3m1!1e3!4m5!3m4!1s0x54902e53e070e683:0xc46d0d5dfab2526b!8m2!3d47.6342971!4d-122.8693022?hl=en


Brown v. Voss
• “If an easement is appurtenant to a particular parcel of 

land, any extension thereof to other parcels is a misuse 
of the easement”

• Remedy?
• Other options?



M.P.M. Builders, LLC v. Dwyer
• Dwyer purchased his parcel in 1941

– “right of way along the cartway to Pine Street” across 
M.P.M.’s land

– Describes location (three separate points)
– No language on relocation

• M.P.M. offers to move
– Allows easier construction

• Dwyer says no



M.P.M. Builders, LLC v. Dwyer

https://www.google.com/maps/@41.917883,-71.0003138,288a,35y,359.84h/data=!3m1!1e3


M.P.M. Builders, LLC v. Dwyer
• Allow normal use or development of the servient 

estate, but only if the changes do not 
– (a) significantly lessen the utility of the easement, 
– (b) increase the burdens on the owner of the 

easement in its use and enjoyment, or 
– (c) frustrate the purpose for which the easement was 

created
• Must be at whose expense?
• Must ask first?
• What if “no change” clause in original easement?
• Other options?



Transferring Easements
• B has right of way across A
• B breaks up into smaller parcels
• Does easement transfer?

• Easement in gross transfer?
– Can divide into smaller?

Terminating Easements
• Easiest way?



Negative Easements

1. Against blocking windows
2. Interfering with air flowing to your land in a 

defined channel
3. Removing lateral support
4. Interfering with the flow of an artificial stream

Uniqueness of Conservation Easements
Virginia Conservative Easement Act

https://law.lis.virginia.gov/vacode/title10.1/chapter10.1/


Covenants

• Abigail pays Beatrice $1000 for Beatrice to 
promise use B property for residential 
purposes only

• Why want property law?
• Why not easements?

• Restrictive (Negative) v. Positive (Affirmative)
• Restrictive – burdened promises to not act 

• Like a Negative Easement
• Positive – burdened promises to act



Tulk v. Moxhay

• Tulk sells part of land to Elms
• “that Elms, his heirs, and assigns should . . . keep and 

maintain the said piece of ground and square garden 
. . . in sufficient and proper repair . . . and that it 
should be lawful for the inhabitants of Leicester 
Square . . . on payment of reasonable rent for the 
same, to have keys at their expense and the privilege 
of admission . . . .”

• Elms’s land eventually conveyed to Moxhay

• Type of servitude(s)?



Tulk v. Moxhay

https://www.google.com/maps/place/Leicester+Square,+London+WC2H,+UK/@51.5103292,-0.1307424,195m/data=!3m1!1e3!4m5!3m4!1s0x487604d214307b8f:0xaad147d2ad11768b!8m2!3d51.5105977!4d-0.129599


Tulk v. Moxhay

• Tulk sells part of land to Elms
• “that Elms, his heirs, and assigns should . . . keep and 

maintain the said piece of ground and square garden 
. . . in sufficient and proper repair . . . and that it 
should be lawful for the inhabitants of Leicester 
Square . . . on payment of reasonable rent for the 
same, to have keys at their expense and the privilege 
of admission . . . .”

• Elms’s land eventually conveyed to Moxhay

• Court creates what?
• Why?
• Restraint on alienation?



Covenants

• Requirements under common law:
• Writing
• “Touch and Concern”
• Intent
• Horizontal Privity

– privity of estate between original 
covenanting parties

• Vertical Privity
– privity of estate between one of the 

covenanting parties and a successor in 
interest

• Notice



Neponsit Property Owners’ Assocs. v. Emigrant Indus. 
Savings Bank 

•1917 – Neponsit conveys LOT to Deyer by deed 
containing following:

• “ . . . the heirs, successors and assigns . . . shall be 
subject to an annual charge . . . not, however 
exceeding in any year the sum of four ($4.00) 
Dollars per lot 20x100 feet. . . . Such charge . . . 
shall be devoted to the maintenance of the roads, 
paths, parks, beach, sewers . . . .”

• 1930 -- LOT sold to bank in judicial sale
• Deed says subject to 1917 covenant

• Bank refuses to pay; Association is assignee of Realty 



Neponsit Property Owners’ Assocs. v. Emigrant Indus. 
Savings Bank 



Touch and Concern Requirement 
•English Rule:

• Affirmative covenant DOES NOT T&C
• Negative does T&C

•New Test Formulated in Neponsit:
• “Does the covenant impose, on the one hand, a 

burden upon an interest in land, which on the 
other hand increases the value of a different 
interest in the same or related land?”

• “[I]t still remains true that whether a particular 
covenant is sufficiently connected with the use of 
land to run with the land, must be in many cases a 
question of degree”



Touch and Concern Requirement 

•3rd Restatement – Servitude “is valid unless it is illegal or 
unconstitutional or [in violation of] public policy.” These 
include:

• (1) a servitude that is arbitrary, spiteful, or capricious; 
• (2) a servitude that unreasonably burdens a 

fundamental constitutional right; 
• (3) a servitude that imposes an unreasonable restraint 

on alienation . . . ; 
• (4) a servitude that imposes an unreasonable restraint 

on trade or competition . . . ; 
• and (5) a servitude that is unconscionable . . . .



Vertical Privity Requirement 

•Neponsit Realty transferred enforcement to 
Neponsit Property Owner’s Association
•What is the covenant enforcement problem?

• Vertical Privity
• In Gross Benefit 

• How does court get around this?



3rd Restatement’s Changes to Other Covenant 
Requirements

•No Horizontal Privity Required

•Exception to Writing Requirement
• Imply from common scheme or plan
• Implied reciprocal covenant



Common Scheme or Plan

• Developer owns 91 lots, conveys 10 of them with 
following language:

• No residence shall be erected upon said premises, 
which shall cost less than $2,500 and nothing but 
residences shall be erected upon said premises. Said 
residences shall front Helene (now Collingwood) 
avenue and be placed no nearer than 20 feet from 
the front street line.

• Then conveys lot A with no language
• In the end, of all conveyed:

• 53 with express language, 38 without
• Lot A wants to open a gas station



Covenants -- Summary

1st Restatement 3rd Restatement

Horizontal Privity

Vertical Privity

Writing/Notice

Intent

Touch & Concern

Required None 
Required

Required

Writing Imply Common Scheme

Needed Needed

Flexible 
(Neponsit)

English Rule 
or Neponsit

Factors



Shelley v. Kramer

https://www.google.com/maps/place/4600+labadie+avenue/@38.6672781,-90.2448292,3a,75y,211.21h,90t/data=!3m4!1e1!3m2!1sHJVe5BzLb_FTNqw51fJiHA!2e0!4m2!3m1!1s0x0:0xea931daa45b2daa2?sa=X&ved=0ahUKEwjhrfjd2J3MAhVB4D4KHfNhBDoQxB0IHDAA


Shelley v. Kramer
•30 of 39 houses on Labadie Avenue sign and record:
•". . . the said property is hereby restricted to the use 
and occupancy for the term of Fifty (50) years from 
this date, so that . . . hereafter no part of said property 
or any portion thereof shall be, for said term of Fifty-
years, occupied by any person not of the Caucasian 
race, it being intended hereby to restrict the use of 
said property for said period of time against the 
occupancy as owners or tenants of any portion of said 
property for resident or other purpose by people of the 
Negro or Mongolian Race."



Shelley v. Kramer
•Shelley buys from Fitzgerald on Aug. 11, 1945

• No actual knowledge
•Sue to prevent occupancy
•Holding?
•Why might want to do more than simply not 
enforce?
•Way to invalidate covenant?

• HP?
• Touch & Concern?

•What if Fitzgerald refused to sell the property to 
Shelley today?  

• FHA

https://www.law.cornell.edu/uscode/text/42/3601


Shelley v. Kramer



El Di, Inc. v. Town of Bethany Beach



El Di, Inc. v. Town of Bethany Beach
“This covenant is made expressly subject to and upon the 
following conditions: viz; That no intoxicating liquors 
shall ever be sold on the said lot, that no other than 
dwelling or cottage shall be erected thereon and but one 
to each lot, which must be of full size according to the 
said plan … a breach of which said conditions, or any of 
them, shall cause said lot to revert to and become again 
the property of the grantor, his heirs and assigns; and 
upon such breach of said conditions or restrictions, the 
same may be restrained or enjoined in equity by the 
grantor, his heirs or assigns, or by any co-lot owner in 
said plan or other party injured by such breach.”



El Di, Inc. v. Town of Bethany Beach
• Eli Di purchases Holiday House 1969
• Files for alcohol permit in 1981
• Prior to permit:

– C-1 section of original 180 acres
– 29 commercial buildings



El Di, Inc. v. Town of Bethany Beach

https://www.google.com/maps/place/Bethany+Beach,+DE/@38.5392915,-75.0715504,2265m/data=!3m1!1e3!4m5!3m4!1s0x89b8ce0969886893:0x5e6ed9cfc950d1d6!8m2!3d38.5395564!4d-75.0551806


El Di, Inc. v. Town of Bethany Beach
• Eli Di purchases Holiday House 1969
• Files for alcohol permit in 1981
• Prior to permit:

– C-1 section of original 180 acres
– 29 commercial buildings
– Can buy alcohol outside 180 acres



El Di, Inc. v. Town of Bethany Beach



El Di, Inc. v. Town of Bethany Beach
• First, enforceable covenant?

– What type?
– Writing?
– Notice?
– Horizontal Privity?
– Vertical Privity?
– Touch & Concern?



El Di, Inc. v. Town of Bethany Beach

• “A court will not enforce a restrictive covenant 
where a fundamental change has occurred in 
the intended character of the neighborhood 
that renders the benefits underlying 
imposition of the restriction incapable of 
enjoyment”

– This just benefit > burden test?
– Intent or value?
– Difference from 3rd Restatement T&C 

Approach? 











Hidden Harbour Estates, Inc. v. Norman

•Declaration of Condominium, to operate a 202 unit 
Hidden Harbour
•Article 3.3(f) – association shall have the power “to 
make and amend reasonable rules and regulations 
respecting the use of the condominium property.”
• Common areas – including club house



Hidden Harbour Estates, Inc. v. Norman

https://www.google.com/maps/place/Hidden+Harbour+Estates+Inc/@27.1527394,-80.2008046,132m/data=!3m1!1e3!4m5!3m4!1s0x88dedc31f6cc3e5b:0x4ad40103fe0fa5ca!8m2!3d27.1527432!4d-80.2009084


Hidden Harbour Estates, Inc. v. Norman

•Association, by 126 to 63 vote, adopts rule prohibiting 
the use of alcoholic beverages in club house and 
adjacent areas

•Already has:
• No sale may be effectuated without approval
• No minors may be permanent residents
• No pets allowed

•“no untoward incidents in the club house during social 
events”



Hidden Harbour Estates, Inc. v. Norman

•Reasonable?
• Reasonable in light of what?
• How high/low is the reasonable standard?

•Matter if original declaration of condominium v. 
promulgated by association after creation?

• Original valid even if unreasonable unless they are 
illegal, unconstitutional, or against public policy

• House rules and their enforcement are subject to a 
reasonableness standard



Nahrstedt v. Lakeside Village



Nahrstedt v. Lakeside Village

•530 condo units subject to “covenants, 
conditions, and restrictions”

• “No animals (which shall mean dogs and 
cats), livestock, reptiles or poultry shall be 
kept in any unit.”
•Permits “domestic fish and birds”



Nahrstedt v. Lakeside Village



Nahrstedt v. Lakeside Village

•530 condo units subject to “covenants, conditions, 
and restrictions”

• “No animals (which shall mean dogs and cats), 
livestock, reptiles or poultry shall be kept in any 
unit.”

•“enforceable equitable servitudes, unless 
unreasonable.”  Cal. Civ. Code § 1354(a)

• wholly arbitrary, violate a fundamental public policy, or 
impose a burden . . . Far outweighs any benefit

•presumption of validity
• stability and predictability

•Touch and concern?



Nahrstedt v. Lakeside Village

•Worry about privatization of property law here?



40 West 67th Street v. Pullman

•38 apartments in a cooperative
•What is a cooperative?
•Pullman buys apartment 1998

• Comes with 80 shares in cooperative



40 West 67th Street v. Pullman

https://www.google.com/maps/place/40+W+67th+St,+New+York,+NY+10023/@40.7736124,-73.9796571,3a,75y,206.63h,90t/data=!3m6!1e1!3m4!1sbRMGXpqpHLQ0oD_5Fwks2g!2e0!7i13312!8i6656!4m5!3m4!1s0x89c258f4deb8af7d:0xb83310ffb986b582!8m2!3d40.773416!4d-73.979787


40 West 67th Street v. Pullman

•38 apartments in a cooperative
•What is a cooperative?
•Pullman buys apartment 1998

• Comes with 80 shares in cooperative
• Complains about retired college professor

• running a loud and illegal bookbinding 
business in their apartment

• toxic materials
• “psychopath in our midst”

• Alterations to apartment without approval



40 West 67th Street v. Pullman

• Special meeting
•“if at any time the Lessor shall determine, upon the 
affirmative vote of the holders of record of at least 
two-thirds of that part of its capital stock which is 
then owned by Lessees under proprietary leases 
then in force, at a meeting of such stockholders duly 
called to take action on the subject, that because of 
objectionable conduct on the part of the Lessee, or 
of a person dwelling in or visiting the apartment, the 
tenancy of the Lessee is undesirable.”
• 2,048 shares to 0 – objectionable
•What do they want?



40 West 67th Street v. Pullman

• Business judgment rule
– defer to a cooperative board’s 

determination “[s]o long as the board acts 
for the purposes of the cooperative, within 
the scope of its authority and in good faith”

– “best balances the individual and collective 
interests at stake”



40 West 67th Street v. Pullman

•5 RPAPL 711(1): 
•“A proceeding seeking to recover possession of real 
property by reason of the termination of the term 
fixed in the lease pursuant to a provision contained 
therein giving the landlord the right to terminate the 
time fixed for occupancy under such agreement if he 
deem the tenant objectionable, shall not be 
maintainable unless the landlord shall by competent 
evidence establish to the satisfaction of the court 
that the tenant is objectionable.”



40 West 67th Street v. Pullman

•Instances were decision gets no deference:
•(1) outside the scope of its authority
•(2) in a way that did not legitimately further the 
corporate purpose

– Can test legitimacy of corporate purpose
•(3) in bad faith

•Enough for a private entity to take a property 
interest?


	Slide Number 1
	Slide Number 2
	Slide Number 3
	Slide Number 4
	Slide Number 5
	Slide Number 6
	Slide Number 7
	Slide Number 8
	Slide Number 9
	Slide Number 10
	Slide Number 11
	Slide Number 12
	Slide Number 13
	Slide Number 14
	Slide Number 15
	Slide Number 16
	Slide Number 17
	Slide Number 18
	Slide Number 19
	Slide Number 20
	Slide Number 21
	Slide Number 22
	Slide Number 23
	Slide Number 24
	Slide Number 25
	Slide Number 26
	Slide Number 27
	Slide Number 28
	Slide Number 29
	Slide Number 30
	Slide Number 31
	Slide Number 32
	Slide Number 33
	Slide Number 34
	Slide Number 35
	Slide Number 36
	Slide Number 37
	Slide Number 38
	Slide Number 39
	Slide Number 40
	Slide Number 41
	Slide Number 42
	Slide Number 43
	Slide Number 44
	Slide Number 45
	Slide Number 46
	Slide Number 47
	Slide Number 48
	Slide Number 49
	Slide Number 50
	Slide Number 51
	Slide Number 52
	Slide Number 53
	Slide Number 54
	Slide Number 55
	Slide Number 56
	Slide Number 57
	Slide Number 58
	Slide Number 59
	Slide Number 60
	Slide Number 61
	Slide Number 62
	Slide Number 63
	Slide Number 64
	Slide Number 65
	Slide Number 66
	Slide Number 67
	Slide Number 68
	Slide Number 69
	Slide Number 70
	Slide Number 71
	Slide Number 72
	Slide Number 73

