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is available to all. Progress in this critical area will require continued
ngh.ts efforts, but may depend to a large extent on whites comin et

ognize that their property right in being white has been purchasec?r f S
mucl.1 and has netted them only the opportunity, as C. Vann Wo c(i) .
put it, “to hoard sufficient racism in their bos,oms t.o feel i)
blacks while working at a black’s wages.” e

Brown v. Board of Education
and the Interest-Convergence
. Blacks feel ¢ Dilemma

. Too many whites h i

de ave felt that it was

‘ i

their interest to resist those freedom efforts. That temptation despitet
b

counFer—indicators provided by history, logic and simple common seng
remains strong. But the efforts to achieve racial justice have alread ens'
.forfned a miracle of transforming the Constitution—a document r)', s
ily intended to protect property rights—into one that provides a mpelargjr

of protection for those whose rights are not bolstered by wealth

and property. » powe year was 1959, five years after the Supreme Court’s decision in

_If there was anything the hard-pressed partisans of the case did
eed, it was more criticism of a decision ignored by the President,
emned by much of Congress, and resisted wherever it was sought to
orced. Certainly, civil rights adherents did not welcome adding to
growing list of critics the name of Professor Herbert Wechsler, an out-
ing lawyer, a frequent advocate for civil rights causes, and a scholar
estige and influence. Nevertheless, Professor Wechsler chose that
e to deliver Harvard Law School’s Oliver Wendell Holmes Lecture
ing new questions about the legal appropriateness and principled
rtcomings of Brown . . ..
Courts, Wechsler argued, “must be genuinely principled, resting with
ect to every step . . . on analysis and reasons quite transcending the
ediate result that is achieved.”? . . . Wechsler found difficulty with
ipreme Court decisions where principled reasoning was in his view ei-
er deficient or, in some instances, nonexistent. He included the Brown
pinion in the latter category.
Wechsler concluded the Court in Brown must have rested its holding on
the view that “racial segregation is, in principle, a denial of equality to the
minority against whom it is directed; that is, the group thatis not dominant
politically and, therefore, does not make thechoiceinvolved.” Yet, Wechsler
found this argument untenable because it seemed to require an inquiry into
the motives of the legislature, a practice generally foreclosed to the courts.
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Wechsler then asserted that the legal issue in state-imposed segregatio
cases was not one of discrimination at all, but rather of association,
rights: “the denial by the state of freedom to associate, a denial that iy
pinges in the same way on any groups or races that may be involve

({9 . . . . :
We.chsle.r reasor.led that “if the freec.ior.n of association is denied b‘y segre e o o e o
gation, integration forces an association upon those for whom it is un articularly . eneil i o
pleasant or repugnant.” And concluding with a question that has cha ey deem less quahﬁc?d' or less lelserv g.t. fhites simply cannot
lenged legal scholars, Wechsler asked: ' n the personal res;')onmblhty and the Poten ial sa -11 ont !
or Black’s conclusion that true equality for blacks will require the
ler of racism-granted privileges for whites. . .
sober assessment of reality raises concern about tl}e ultimate im-
,iBlack’s theory. On a normative level, as a description of how the
ought to be, the notion of racial equality appears to be the proper
n which Brown rests, and Wechsler’s framing of the prol?lfarp in
of associational rights thus seems misplaced. Yet, on a positivistic
__how the world is—large segments of the American people .do n(?t
racial equality legitimate, at least to the extent it threaten§ to impair
cietal status of whites. Hence, Wechsler’s search for a guldm.g. prin-
in the context of associational rights retains merit in t‘he positivistic
ere, because it suggests a deeper truth about the subordination of law
erest-group politics with a racial conﬁgura.ttlon. . .
Although no such subordination is apparent in Brown, .1t is posmble. to
ern in more recent school decisions the outline of a prlnCIPlf:,'ap.plled
hout direct acknowledgment, that could serve as the positivistic ex-
ssion of the neutral statement of general applicability. Its .elernents rely
much on political history as legal precedent and emphasize thc-: w.or‘ld
t is rather than how we might want it to be. Transllated. frgm ]udl::‘lal
vity in racial cases both before and after Brown, th.IS pr1n.c1p'le of in-
rest convergence” provides: The interest of blacks in a.chlewr}g racial
'uality will be accommodated only when it converges with the interests
 whites. However, the Fourteenth Amendment, standing a.lone, will not
thorize a judicial remedy providing effective racia.ll equality for bl.acks
here the remedy sought threatens the superior societal status of middle
and upper class whites. o
It follows that the availability of Fourteenth Amendment protection in
racial cases may not actually be determined by the chax:acter o'f harm s1.1f~
fered by blacks or the quantum of liability proved.agalnst whites. Racial
remedies may instead be the outward manifestations of .uns;?oken and
perhaps subconscious judicial conclusions that the remedies, if granted,

¢ blacks are citizens entitled to constitutional protect'ion against
crimination, but few are willing to recognize that racial segrega-
uch more than a series of quaint customs that can be rem.edled
y without altering the status of whites. The ext.ent of .thlS un-
ness is illustrated by the controversy over affirmative action pro-

Given a situation where the state must practically choose between deny-
ing the association to those individuals who wish it or imposing it on
those who would avoid it, is there a basis in neutral principles for hold~

ing that the Constitution demands that the claims for association should
prevail??

The Search for a Neutral Principle:
Racial Equality and Interest Convergence

Scholars had little difficulty finding a neutral principle on which the
Brown decision could be based. Indeed, from the hindsight of a quarter
century of the greatest racial consciousness-raising the country has ever
known, much of Professor Wechsler’s concern seems hard to imagine. To
doubt that racial segregation is harmful to blacks, and to suggest what
blacks really sought was the right to associate with whites, is to believe
in a world that does not exist now and could not have existed then. Pro-
fessor Charles Black, therefore, correctly viewed racial equality as the
neutral principle which underlay the Brown opinion. Black’s major
premise is that “the equal protection clause of the Fourteenth Amend-
ment should be read as saying that the Negro race, as such, is not to be
significantly disadvantaged by the laws of the states.”3 The equal protec-
tion clause clearly bars racial segregation because segregation harms
blacks and benefits whites in ways too numerous and obvious to require
citation.

Logically, the argument is persuasive, and Black has no trouble urging
that “[wlhen the directive of equality cannot be followed without dis-
pleasing the white[s], then something that can be called a “freedom’ of the
white[s] must be impaired.” It is precisely here, though, that many
whites part company with Professor Black. Whites may agree in the ab-
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will secure, advance, or at least not harm societal interests deemed
portant by middle and upper class whites. Racial justice—or its appea
ance—may, from time to time, be counted among the interests deem
important by the courts and by society’s policymakers.
In assessing how this principle can accommodate both the Brown de
cision and the subsequent development of school desegregation law, it
necessary to remember that the issue of school segregation and the harr
it inflicted on black children did not first come to the Court’s attention i
the Brown litigation: blacks had been attacking the validity of these pol
cies for 100 years. Yet, prior to Brown, black claims that segregated pub
lic schools were inferior had been met by orders requiring merely that fa
cilities be made equal. What accounted, then, for the sudden shift in 195.
away from the separate but equal doctrine and towards a commitment t.
desegregation?
The decision in Brown to break with the Court’s long-held position o
these issues cannot be understood without some consideration of the de
cision’s value to whites, not simply those concerned about the immoral
ity of racial inequality, but also those whites in policymaking position
able to see the economic and political advances at home and abroad tha
would follow abandonment of segregation. First, the decision helped ¢
provide immediate credibility to America’s struggle with Communis
countries to win the hearts and minds of emerging third world peoples
Advanced by lawyers for both the NAACP and the federal government
this point was not lost on the news media. Time magazine, for example
predicted that the international impact of Brown would prove scarcel
less important than its effect on the education of black children: “In man
countries, where U.S. prestige and leadership have been damaged by th
fact of U.S. segregation, it will come as a timely reassertion of the basi
American principle that ‘all men are created equal.’”S
Second, Brown offered much needed reassurance to American blacks
that the precepts of equality and freedom so heralded during World War
II might yet be given meaning at home. Returning black veterans faced j
not only continuing discrimination, but also violent attacks in the South
which rivalled those that took place at the conclusion of World War I, |
Their disillusionment and anger found poignant expression when black
actor, Paul Robeson, in 1949 declared: “It is unthinkable . . . that Amer-
ican Negroes would go to war on behalf of those who have oppressed us
for generations . . . against a country, the Soviet Union, which in one gen-
eration has raised our people to the full human dignity of mankind.”¢ It

impossible to imagine that fear of the spread of such sentiment in-
d subsequent racial decisions made by the courts. N
lly, some whites realized that the South c01.11d ma'ke the tra‘nsmon
rural, plantation society to the sunbelt .VVltl'.l a.dl its potential and
nly when it ended its struggle to remain d1v1ded' by state-spo.n—
egregation. Thus, segregation was viewed as a barrier to further in-
ialization in the South. '

/ For those whites who sought an end to desegregation on moral
s or for the pragmatic reasons outlined above, Brown appeared to
elcome break with the past. When the Supreme Court finally con-
ed segregation, however, the outcry was nevertheless great, espe-
| mong poorer whites who feared loss of control over their public
ls and other facilities. Their fear of loss gained forf:e from the sense
hey had been betrayed. They relied, as ha:d gt?neratlons before Fherfl,
¢ expectation that white elites would maintain lower class v‘vhltes in
ietal status superior to that designated for blacks.. In fact, legislatures
[ly established segregated schools and facilities [in many cases] at the
ence of the white working class. Today, little has changed. 1\/£zmy
er whites oppose social reform as “welfare programs for b.lacks .al—
gh, ironically, they have employment, education, :and soc1al' service
s that differ from those of poor blacks by a margin that, without a
ial scorecard, is difficult to measure.

erest-Convergence Remedies under Brown

e question still remains as to the surest way to reach th.e goal of ed-
tional effectiveness for both blacks and whites. I believe that t‘he
st widely used court-ordered programs may in some cases be 1nfer.1or
plans focusing on “educational components,” including the crf:atlon
d development of “model” all-black schools. . . . Thf: remedies set
orth in the major school cases following Brown—ba.lar%cmg the student
nd teacher populations by race in each school, ehmln.atlng one-race
chools, redrawing school attendance lines, and transporting students Fo
chieve racial balance—have not in themselves guaranteed black chil-
ren better schooling than they received in the pre-Brown era. Such
acial balance measures have often altered the racial appearance of dgal
chool systems without eliminating racial discrimination. Plans relying
n racial balance to foreclose evasion have not eliminated the need for
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er than a secondary result of integration. Many white parents recog-
value in integrated schooling for their children but th.ey quite prop-
view integration as merely one component of an e.ffectlve education,
e extent that civil rights advocates also accept this reasonablfa sense
riority, some greater racial interest conformity should be possible.

further orders protecting black children against discriminatory policie
including resegregation within desegregated schools, the loss of black fa
ulty and administrators, suspensions and expulsions at much higher rates
than white students, and varying forms of racial harassment ranging fro
exclusion from extracurricular activities to physical violence. Antidefi
ance remedies, then, while effective in forcing alterations in school syste
structure, often encourage and seldom shield black children from dis
criminatory retaliation.

The educational benefits of mandatory assignment of black and whit
children to the same schools are also debatable, If benefits did inure, the
have begun to dissipate as whites flee in alarming numbers from schoo
districts ordered to implement mandatory reassignment plans. In re
sponse, civil rights lawyers sought to include entire metropolitan areas
within mandatory reassignment plans in order to encompass mainly
white suburban school districts where so many white parents sough
sanctuary for their children.

Thus, the antidefiance strategy was brought full circle from a mecha
nism for preventing evasion by school officials of Brows’s antisegregation
mandate to one aimed at creating a discrimination-free environment, This
approach to the implementation of Brown, however, has become in-
creasingly ineffective; indeed, it has in some cases been educationally de-
structive. A preferable method is to focus on obtaining real educational
effectiveness which may entail the improvement of presently desegregated
schools as well as the creation or preservation of model black schools.
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Desegregation remedies that do not integrate may seem a step back-
ward toward the Plessy “separate but equal” era. Some black educators,
however, see major educational benefits in schools where black children,
parents, and teachers can harness the real cultural strengths of the black
community to overcome the many barriers to educational achievement.
As Professor Laurence Tribe argued, “[Jludicial rejection of the ‘separate
but equal’ talisman seems to have been accompanied by a potentially
troublesome lack of sympathy for racial separateness as a possible ex-
pression of group solidarity.””

This is not to suggest that educationally oriented remedies can be de-
veloped and adopted without resistance. Policies necessary to obtain ef-
fective schools threaten the self-interest of teacher unions and others with
vested interests in the status quo. But successful magnet schools may pro-
vide a lesson that effective schools for blacks must be a primary goal




