
What do we do with this grant?

O -> X and her heirs for 10 years

• Law treats it differently – X has a non-freehold 
estate
•X is a lessee/tenant
•O is a lessor/landlord

•Part contract/part property
• A lot of statutory law as well

•Compare to license



Term of Years (TOY)

•L leases to T “from September 1, 2015 to August 
31, 2016.” 

•Notice – none needed, automatic

•Duration – the term

•L leases to T “for one year”



Periodic Tenancy (P/T)

•L leases to T “for month to month”

•Duration – the period
•Notice – period before termination

• Must end at the end of a period

•Begins May 1, notice on August 20
• Terminate on September 30

• year to year – common law requires 6 months 



Tenancy at Will (T/W)

•L leases to T “as long as both wish”

•Duration – whim of either party

•Notice – immediate upon termination

•Catchall

•Death terminates



Effel v. Rosberg

• Rosberg buys house from Henry and Jack Effel as 
part of settlement

• Settlement – Lena “shall continue to occupy the 
property for the remainder of her natural life, or 
until such time as she voluntarily chooses to vacate 
the premises.”
– Lena not a party to settlement

• Lease -- The term of the lease was “for a term equal 
to the remainder of the Lessee’s life, or until such 
time that she voluntarily vacates the premises.” 

• What does Lena have?



1. L and T sign an agreement that reads, “The term is one year, 
beginning September 1.”

2. L and T sign a lease that reads, “This agreement lasts as long as 
the parties consent.”

3. L and T sign an agreement that reads, “The lease will run from 
September 1until the following August 31. One thousand dollars 
payable on the first of every month.”

4. L and T enter a lease that reads in relevant part, “the rent is 
$48,000 per year, payable $4,000 on the first of each month.”

5. L and T enter a lease that reads, “the rent is $1,000 per month.”
6. L and T enter a lease that reads, “the rent is $1,000 per month 

and lasts until the tenant completes medical school.”
7. L and T are negotiating on the phone over an apartment lease. At 

the end of the conversation L says, “Have we got a deal? Five 
years lease with rent at$10,000 a year?” T replies, “Great. I 
accept. It’s a deal.”



Tenancy at Sufference

• Not a true tenancy
• Holdover – two options:

• Treat as trespasser
• Treat as renewal

•Type of tenancy?
•Term?



Hannan v. Dusch

• Type of lease between Dusch and Hannan?

•Covenant of Quiet Enjoyment

• Implied?

• Waivable?

•Covenant of Delivery of Possession

• Implied?

• Should it be?

• Statutory modification

• Waivable?



Tenant Selection

•Civil Rights Act of 1866

•Fair Housing Act of 1968

• Broader

• Protected persons – 42 U.S.C. §3602

• From discriminatory practices – 42 U.S.C. 
§3604

• Exemptions -- 42 U.S.C. §3607

•Also state statutes

• Virginia Fair Housing Law

https://demographics.virginia.edu/DotMap/index.html
https://www.law.cornell.edu/uscode/text/42/3601
https://www.law.cornell.edu/uscode/text/42/3602
https://www.law.cornell.edu/uscode/text/42/3604
https://www.law.cornell.edu/uscode/text/42/3607
https://law.lis.virginia.gov/vacodepopularnames/virginia-fair-housing-law/
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Fair Housing Council of San Fernando Valley v. 
Roommate.com, LLC

•Roommate.com

•Violation under FHA 3604?

• What subsection alleged?

• Issue?

•Dwelling defined in FHA 3602

• “any building, structure, or portion thereof 
which is occupied as, or designed or intended 
for occupancy as, a residence by one or more 
families.”

•Constitutional issues?

•What about college dorms?

https://www.roommates.com/


Tenant Exit:  Transfer

L T

P/E

P/K

Witch leases her Gingerbread Cottage to 

Hansel for a period of one year—January 1 to 

December 31—in exchange for $100 a 

month. Four months into the lease, Hansel 

then transfers all of his remaining interest in 

the property to Gretel



Assignment

L T

P/E

P/K

T1

P/E

P/K* P/K



Tenant Exit:  Transfer

L T

P/E

P/K

Witch leases her Gingerbread Cottage to 

Hansel for a period of one year—January 1 to 

December 31—in exchange for $100 a 

month. Hansel then transfers the first four 

months of the lease to Gretel



Sublease

L T

P/E

P/K

T1

P/K*

P/EP/K





Julian v. Christopher

•Julian and Gilleland purchase biz/rent from 
Christopher

•Could not be assigned or sublet “without the 
prior written consent of the landlord.”

•Want to rent out upstairs apartment

•Christopher says not agree unless paid 
additional $150 a month

• Why asking for such?



Julian v. Christopher

•If lease silent, what is the default rule?

•If lease says NO – any inference?

•If lease says, consent, do we imply reasonable?

• Why?

• What is reasonable?

•What about, need consent “but landlord can 
withhold for whatever stupid reason”?

•Apply to residential?



Julian v. Christopher

•Could not be assigned or sublet “without the 
prior written consent of the landlord.”

•If lease silent, what is the default rule?

•If lease says NO – any inference?

•If lease says, consent, some jurisdictions imply 
reasonable

• Commercially reasonable

•What about, need consent “but landlord can 
withhold for whatever stupid reason”?

• Apply to residential?





Sommer v. Kridel

•Sommer rents to Kridel

• What type of lease?

• Before move in, pay $690 for what?

•Lease starts on May 1, 1972, but on May 19 –
letter

• Sommer not answer (p. 156)

•Not rent apartment until Sept 1, 1973

• Rent for $345 a month

•Sues Aug. ‘72 for $7,590 (total amount)

• Mistrial, then sues for $5,865 (May 1 – Sept 1, ’73)



Sommer v. Kridel

•Duty to Mitigate?

• Property v. Contract

• Fairness

•Reasonable diligence

• How prove?

• Who bears burden?

• Expenses of relisting?

• What if L has other vacant apartments?

•Result here?

•Residential only?

•Interaction with “reasonable consent” jurisdiction?



Eviction – Berg v. Wiley

• Wiley lease to Berg
– 5 year term
– Begins Dec. 1, 1970
– Conditions – no structure change; operate 

restaurant in “lawful and prudent manner”
• Berg remodels without Wiley permission

– June 1973 letter
– Health Department’s interaction
– Friday, July 13, 1973
– Monday, July 16, 1973

• Wiley relets on Aug. 1, 1973
• Berg claims wrongful eviction



Eviction – Berg v. Wiley

• Abandonment/Surrender by Tenant

• Self-help re-taking is not wrongful eviction if:
– Landlord legally entitled to possession and
– Means of reentry peaceful

• Was reentry peaceful?
• Presumption to judicial process
• Move away from common law; no self-help

– Statutory example
• Security deposits

https://law.lis.virginia.gov/vacode/title55/chapter13.2/section55-248.31/
https://law.lis.virginia.gov/vacode/title55/chapter13.2/section55-248.15:1/


Fidelity Mutual Life Insurance Co. v. Kaminsky

•FMLIC leases to Dr. Kaminsky

• Express covenant of quiet enjoyment (CQE)

•Abortion protestors start June 1984

•Kaminsky pays through November 1984

•Doctrine of Constructive Eviction:

1. L intends to breach CQE

• Base on circumstantial evidence

2. L’s material act or omission substantially 
interferes with use and CQE

3. Results in permanent deprivation

4. T abandons premises in reasonable time after act 
or omission



Fidelity Mutual Life Insurance Co. v. Kaminsky

•What about 3rd parties causing interference?

• Did they interfere with use and quiet enjoyment?

• What L acts or omission?

• Evidence of L’s intent to interfere?

•Do we have permanent deprival?

•Did T leave in reasonable time?

•What are the doctrine’s shortcomings?



Hilder v. St. Peter

•10-12 Church Street, Rutland, VT

https://www.google.com/maps/place/10+Church+St,+Rutland,+VT+05701/@43.6090727,-72.9782507,3a,75y,73.76h,87.44t/data=!3m6!1e1!3m4!1sO1khZGXV9fMx0PWfvrLdlA!2e0!7i13312!8i6656!4m5!3m4!1s0x89e024639b978f79:0xc93b986f1d87f1c5!8m2!3d43.6090939!4d-72.9780971


Implied Warranty of Habitability

•What types of defects does it apply too?

•What must be defected?

•What standard do you apply to determine whether its 
a defect?

•Is it waivable?

•Does it apply to commercial leases?



Implied Warranty of Habitability -- Remedies

•Hilder measures rent reduction:

• FMV(complying) – FMV(non-complying)

• Worry about unwary L?

•Can T withhold rent?

•Can T simply terminate and leave?

•Other damages available:

• consequential damages

• punitive damages

•IWOH impact on affordable housing




