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lished policy to seek entry inspections by
expressly relying on its inspection authori-
ty under § 11 of the FLSA. Id,, at 12. We
need only observe that no nonconsensual
entry into protected premises was involved
in this case.

The judgment of the District Court is

accordingly.
W
O £ KEY NUMBER SYSTEM
T

Reversed.
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Owners of copyrights on television pro-
grams brought copyright infringement ac-
tion against manufacturers of home video-
tape recorders. The United States District
Court for the Central District of California,
480 F.Supp. 429, denied all relief sought by
copyright owners and entered judgment for
manufacturers, and owners appealed. The
United States Court of Appeals for the
Ninth Circuit, 659 F.2d 963, reversed dis-
trict court’s judgment on copyright claim,
and manufacturers petitioned for writ of
certiorari. The Supreme Court, Justice
Stevens, held that manufacturers of home
videotape recorders demonstrated a signifi-
cant likelihood that substantial numbers of
copyright holders who licensed their works
for broadcast on free television would not
object to having their broadcasts time shift-
ed by private viewers and owners of copy-
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rights on television programs failed to dem-
onstrate that time shifting would cause any
likelihood of nonminimal harm to the poten-
tial market for, or the value of, their copy-
righted works and therefore home video-
tape recorder was capable of substantial
noninfringing uses; thus, manufacturers’
sale of such equipment to general public
did not constitute contributory infringe-
ment of respondents’ copyrights.

Reversed.

Justice Blackmun filed dissenting opin-
ion in which Justice Marshall, Justice Pow-
ell and Justice Rehnquist joined.

1. Copyrights and Intellectual Property
&1
Patents ¢=1

Monopoly privileges that Congress
may authorize are neither unlimited nor
primarily designed to provide a special pri-
vate benefit; rather, limited grant is a
means by which an important purpose may
be achieved and is intended to motivate the
creative activity of authors and inventors
by the provision of a special reward, and to
allow public access to the products of their
genius after the limited period of exclusive
control has expired. U.S.C.A. 1787, Const.
Art. 1, § 8.

2. Copyrights and Intellectual Property
&1, 73

Protection given to copyrights is whol-

ly statutory and remedies for infringement

are only those prescribed by Congress.

3. Copyrights and Intellectual Property
&1, 12

Copyright protection subsists in origi-
nal works of authorship fixed in any tangi-
ble medium of expression, however, this
protection has never accorded copyright
owner complete control over all possible
uses of his work; rather, Copyright Act
grants copyright holder exclusive rights to
use and to authorize the use of his work in
five qualified ways, including reproduction
of copyrighted work in copies. Lanham
Trade-Mark Act, § 43(a), 15 US.C.A.
§ 1125(a); 17 U.S.C.A. § 101 et seq.
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4. Copyrights and Intellectual Property
&»53.2
All reproductions of copyrighted work
are not within exclusive domain of copy-
right owners; some are in the public do-
main.

5. Copyrights and Intellectual Property
&=53.2
Any individual may reproduce a copy-
righted work for a “fair use,” copyright
owner does not possess exclusive right to
such a use. 17 U.S.C.A. § 106.

6. Copyrights and Intellectual Property
€=53, 53.2

Anyone who trespasses into copyright
owner’s exclusive domain by using or au-
thorizing use of the copyrighted work in
one of the five ways set forth in the statute
is an infringer of the copyright; converse-
ly, anyone who is authorized by copyright
owner to use the copyrighted work in a
way specified in the statute or who makes
a fair use of the work is not an infringer of
the copyright with respect to such use. 17
U.S.C.A. § 501(a).

7. Copyrights and Intellectual Property
&=71, 86, 87(1, 3), 90(2)

Copyright Act provides owner of the
copyright with a potent arsenal of remedies
against an infringer of his work, including
an injunction to restrain infringer from vio-
lating his rights, impoundment and destruc-
tion of all reproductions of his work made
in violation of his rights, a recovery of his
actual damages and any additional profits
realized by infringer or a recovery of statu-
tory damages and attorney fees. 17 U.S.
C.A. §§ 502-505.

8. Copyrights and Intellectual Property

' 70, 71
Anyone who willfully infringes copy-
right to reproduce a motion picture for
purposes of commercial advantage or pri-
vate financial gain is subject to criminal
penalties of one year imprisonment and a
$25,000 fine for the first offense and two
years imprisonment and 2 $50,000 fine for
each subsequent offense and the fruits and

instrumentalities of the erime are forfeited
upon conviction. 17 U.S.C.A. § 506(a, b).

9. Copyrights and Intellectual Property
77

Decision in Kalem Co. v. Harper
Brothers, which held that producer of an
unauthorized film dramatization of a copy-
righted book was liable for his sale of the
motion picture to jobbers who in turn ar-
ranged for the commercial exhibition of the
film did not establish a basis upon which to
hold manufacturers of home videotape re-
corders liable to owners of copyrights on
television programs for copyright infringe-
ment on theory that manufacturers had
“contributed” to infringement of copy-
rights by the users of the recorders.

10. Copyrights and Intellectual Property
=77
Manufacturers of home videotape re-
corders could not be held vicariously liable
to owners of copyrights on television pro-
grams for alleged infringements of the
copyrights by users of recorders.

11. Copyrights and Intellectual Property
=77
Sale of copying equipment, like sale of
other articles of commerce, does not consti-
tute a contributory infringement if the
product is widely used for legitimate, unob-
jectionable purposes.

12. Copyrights and Intellectual Property
&T7

Manufacturers of home videotape re-
corders demonstrated a significant likeli-
hood that substantial numbers of copyright
holders who licensed their works for broad-
cast on free television would not object to
having their broadcasts time shifted by pri-
vate viewers and owners of copyrights on
television programs failed to demonstrate
that time shifting would cause any likeli-
hood of nonminimal harm to the potential
market for, or the value of, their copyright-
ed works and therefore home videotape
recorder was capable of substantial nonin-
fringing uses; thus, manufacturers’ sale of
such equipment to general public did not
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constitute contributory infringement of re-
spondents’ copyrights.

13. Copyrights and Intellectual Property
16

In an action for contributory infringe-
ment against seller of copying equipment,
copyright holder may not prevail unless the
relief that he seeks affects only his pro-
grams, or unless he speaks for virtually all
copyright holders with an interest in the
outcome.

14. Copyrights and Intellectual Property
&»53

Even unauthorized uses of copyrighted
work are not necessarily infringing; an
unlicensed use of copyright is not an in-
fringement unless it conflicts with one of
the specific exclusive rights conferred by
copyright statute. 17 U.S.C.A. § 106.

15. Copyrights and Intellectual Property
&=53, 83(1, 3)

Challenge to a noncommercial use of
the copyrighted work requires proof either
that the particular use is harmful, or that if
it should become widespread, it would ad-
versely affect potential market for the
copyrighted work; actual present harm
need not be shown nor is it necessary to
show with certainty that harm will result;
what is necessary is a showing by a pre-
ponderance of evidence that some meaning-
ful likelihood of future harm exists and if
the intended use is for commercial gain,
that likelihood may be presumed, however,
if it is for a noncommercial purpose, the
likelihood must be demonstrated.

Syllabus *

Petitioner Sony Corp. manufactures
home video tape recorders (VIR’s), and
markets them through retail establish-
ments, some of which are also petitioners.
Respondents own the copyrights on some
of the television programs that are broad-
cast on the public airwaves. Respondents
brought an action against petitioners in

* The syllabus constitutes no part of the opinion
of the Court but has been prepared by the Re-
porter of Decisions for the convenience of the
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Federal District Court, alleging that VTR
consumers had been recording some of re-
spondents’ copyrighted works that had
been exhibited on commercially sponsored
television and thereby infringed respon-
dents’ copyrights, and further that petition-
ers were liable for such copyright infringe-
ment because of their marketing of the
VTR’s. Respondents sought money dam-
ages, an equitable accounting of profits,
and an injunction against the manufacture
and marketing of the VTR’s. The District
Court denied respondents all relief, holding
that noncommercial home use recording of
material broadeast over the public airwaves
was a fair use of copyrighted works and
did not constitute copyright infringement,
and that petitioners could not be held liable
as contributory infringers even if the home
use of a VTR was considered an infringing
use. The Court of Appeals reversed, hold-
ing petitioners liable for contributory in-
fringement and ordering the District Court
to fashion appropriate relief.

Held: The sale of the VIR’s to the
general public does not constitute contrib-
utory infringement of respondents’ copy-
rights. Pp. 782-796.

(a) The protection given to copyrights
is wholly statutory, and, in a case like this,
in which Congress has not plainly marked
the course to be followed by the judiciary,
this Court must be circumspect in constru-
ing the scope of rights created by a statute
that never contemplated such a calculus of
interests. Any individual may reproduce a
copyrighted work for a “fair use”; the
copyright owner does not possess the ex-
clusive right to such a use. Pp. 782-785.

(b) Kalem Co. v. Harper Brothers,
222 U.S. 55, 32 S.Ct. 20, 56 L.Ed. 92, does
not support respondents’ novel theory that
supplying the “means” to accomplish an
infringing activity and encouraging that ac-
tivity through advertisement are sufficient
to establish liability for copyright infringe-
ment. This case does not fall in the catego-
ry of those in which it is manifestly just to

reader. See United States v. Detroit Lumber Co.,

200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed.
499.



464 U.S, 420

SONY CORP. v. UNIVERSAL CITY STUDIOS

7

Cite as 104 S.Ct. 774 (1984)

_|usimpose vicarious liability because the
“contributory” infringer was in a position
to control the use of copyrighted works by
others and had authorized the use without
permission from the copyright owner.
Here, the only contact between petitioners
and the users of the VIR’s occurred at the
moment of sale. And there is no precedent
for imposing vicarious liability on the theo-
ry that petitioners sold the VTR’s with
constructive knowledge that their custom-
ers might use the equipment to make unau-
thorized copies of copyrighted material.
The sale of copying equipment, like the sale
of other articles of commerce, does not
constitute contributory infringement if the
product is widely used for legitimate, unob-
jectionable purposes, or, indeed, is merely
capable of substantial noninfringing uses.
Pp. 785-789.

(¢) The record and the District Court’s
findings show (1) that there is a significant
likelihood that substantial numbers of
copyright holders who license their works
for broadecast on free television would not
object to having their broadcast time-shift-
ed by private viewers (i.e., recorded at a
time when the VTR owner cannot view the
broadeast so that it can be watched at a
later time); and (2) that there is no likeli-
hood that time-shifting would cause nonmi-
nimal harm to the potential market for, or
the value of, respondents’ copyrighted
works. The VTR’s are therefore capable
of substantial noninfringing uses. Private,
noncommercial time-shifting in the home
satisfies this standard of noninfringing
uses both because respondents have no
right to prevent other copyright holders
from authorizing such time-shifting for
their programs, and because the District
Court’s findings reveal that even the unau-
thorized home time-shifting of respondents’
programs is legitimate fair use. Pp. 789-
796.

659 F.2d 963, reversed.

Dean C. Dunlavey, Los Angeles, Cal,, for
petitioners.

1. The respondents also asserted causes of action
under state law and § 43(a) of the Trademark

Stephen A. Kroft, Beverly Hills, Cal., for
respondents.

_laioJustice STEVENS delivered the opin-
ion of the Court.

Petitioners manufacture and sell home
video tape recorders. Respondents own
the copyrights on some of the telgvisiongzy
programs that are broadcast on the public
airwaves. Some members of the general
public use video tape recorders sold by
petitioners to record some of these broad-
casts, as well as a large number of other
broadcasts. The question presented is
whether the sale of petitioners’ copying
equipment to the general public violates
any of the rights conferred upon respon-
dents by the Copyright Act.

Respondents commenced this copyright
infringement action against petitioners in
the United States District Court for the
Central District of California in 1976. Re-
spondents alleged that some individuals
had used Betamax video tape recorders
(VTR’s) to record some of respondents’
copyrighted works which had been exhibit-
ed on commercially sponsored television
and contended that these individuals had
thereby infringed respondents’ copyrights.
Respondents further maintained that peti-
tioners were liable for the copyright in-
fringement allegedly committed by Beta-
max consumers because of petitioners’
marketing of the Betamax VTR’s.! Re-
spondents sought no relief against any Be-
tamax consumer. Instead, they sought
money damages and an equitable account-
ing of profits from petitioners, as well as
an injunction against the manufacture and
marketing of Betamax VIR's.

After a lengthy trial, the District Court
denied respondents all the relief they
sought and entered judgment for petition-
ers. 480 F.Supp. 429 (1979). The United
States Court of Appeals for the Ninth Cir-
cuit reversed the District Court’s judgment
on respondents’ copyright claim, holding

Act of 1946, 60 Stat. 441, 15 U.S.C. § 1125(a).
These claims are not before this Court.
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petitioners liable for contributory infringe-
ment and ordering the District Court to
fashion appropriate relief. 659 F.2d 963
141(1981). We granted certiorari, 457 U.S.
1116, 102 S.Ct. 2926, 73 L.Ed.2d 1328
(1982); since we had not completed our
study of the case last Term, we ordered
reargument, 463 U.S, 1226, 103 S.Ct. 3568,
77 L.Ed.2d 1409 (1983). We now reverse.

An explanation of our rejection of re-
spondents’ unprecedented attempt to im-
pose copyright liability upon the distribu-
tors of copying equipment requires a quite
detailed recitation of the findings of the
District Court. In summary, those find-
ings reveal that the average member of the
public uses a VTR principally to record a
program he cannot view as it is being tele-
vised and then to watch it once at a later
time. This practice, known as “time-shift-
ing,” enlarges the television viewing audi-
ence. For that reason, a significant
amount of television programming may be
used in this manner without objection from
the owners of the copyrights on the pro-
grams. For the same reason, even the two
respondents in this case, who do assert
objections to time-shifting in this litigation,
were unable to prove that the practice has
impaired the commercial value of their
copyrights or has created any likelihood of
future harm. Given these findings, there
is no basis in the Copyright Act upon which
respondents can hold petitioners liable for
distributing VIR’s to the general public.
The Court of Appeals’ holding that respon-
dents are entitled to enjoin the distribution
of VTR’s, to collect royalties on the sale of
such equipment, or to obtain other relief, if
affirmed, would enlarge the scope of re-
spondents’ statutory monopolies to encom-
pass control over an article of commerce
that is not the subject of copyright protec-
tion. Such an expansion of the copyright

2. The four retailers are Carter Hawley Hales
Stores, Inc., Associated Dry Goods Corp., Feder-
ated Department Stores, Inc., and Henry’s Cam-
era Corp. The principal defendants are Sony
Corporation, the manufacturer of the equip-
ment, and its wholly owned subsidiary, Sony
Corporation of America. The advertising agen-
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privilege is beyond the limits of the grants
authorized by Congress.

I
The two respondents in this action, Uni-

~ versal City Studios, Inc., and Walt Disney

Productions, produce and hold the copy-
rights on a substantial number of meotion
pictures and other audiovisual works. In
the current marketplace, they can exploit
their rights in these works in a number of
ways:_|420by authorizing theatrical exhibi-
tions, by licensing limited showings on eca-
ble and network television, by selling syndi-
cation rights for repeated airings on local
television stations, and by marketing pro-
grams on prerecorded videotapes or video-
discs. Some works are suitable for exploi-
tation through all of these avenues, while
the market for other works is more limited.

Petitioner Sony manufactures millions of
Betamax video tape recorders and markets
these devices through numerous retail es-
tablishments, some of which are also peti-
tioners in this action.? Sony’s Betamax
VTR is a mechanism consisting of three
basic components: (1) a tuner, which re-
ceives electromagneti¢ signals transmitted
over the television band of the public air-
waves and separates them into audio and
visual signals; (2) a recorder, which
records such signals on a magnetic tape;
and (3) an adapter, which converts the au-
dio and visual signals on the tape into a
composite signal that can be received by a
television set.

Several capabilities of the machine are
noteworthy. The separate tuner in the Be-
tamax enables it to record a broadcast off
one station while the television set is tuned
to another channel, permitting the viewer,
for example, to watch two simultaneous
news broadcasts by watching one “live”
and recording the other for later viewing.
Tapes may be reused, and programs that

cy of Doyle Dane Bernback, Inc., also involved
in marketing the Betamax, is also a petitioner.
An individual VIR user, William Griffiths, was
named as a defendant in the District Court, but
respondents sought no relief against him. Grif-
fiths is not a petitioner. For convenience, we
shall refer to petitioners collectively as Sony.
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have been recorded may be erased either
before or after viewing. A timer in the
Betamax can be used to activate and deacti-
vate the equipment at predetermined

_lgestimes, enabling an intended viewer to
record programs that are transmitted when
he or she is not at home. Thus a person
may watch a program at home in the eve-
ning even though it was broadcast while
the viewer was at work during the after-
noon. The Betamax is also equipped with a
pause button and a fast-forward control.
The pause button, when depressed, deacti-
vates the recorder until it is released, thus
enabling a viewer to omit a commercial
advertisement frora the recording, provid-
ed, of course, that the viewer is present
when the program is recorded. The fast-
forward control emables the viewer of a
previously recorded program to run the
tape rapidly when a segment he or she does
not desire to see is being played back on
the television screen.

The respondents and Sony both conduct-
ed surveys of the way the Betamax ma-
chine was used by several hundred owners
during a sample period in 1978. Although
there were some differences in the surveys,
they both showed that the primary use of

3. As evidence of how a VIR may be used, re-

spondents offered the testimony of William
Griffiths. Griffiths, although named as an indi-
vidual defendant, was a client of plaintiffs’ law
firm. The District Court summarized his testi-
mony as follows:
“He owns approximately 100 tapes. When Grif-
fiths bought his Betamax, he intended not only
to time-shift (record, play-back and then erase)
but also to build a library of cassettes. Main-
taining a library, however, proved too expen-
sive, and he is now erasing some earlier tapes
and reusing them.

“Griffiths copied about 20 minutes of a Uni-
versal motion picture called ‘Never Give An
Inch,’ and two episodes from Universal tele-
vision series entitled ‘Baa Baa Black Sheep’ and
‘Holmes and Yo Yo.! He would have erased
each of these but for the request of plaintiffs’
counsel that it be kept. Griffiths also testified
that he had copied but already erased Universal
films called ‘Alpha Caper’ (erased before anyone
saw it) and ‘Amelia Earhart’ At the time of his
deposition Griffiths did not intend to keep any
Universal film in his library.

“Griffiths has also recorded documentaries,
news broadcasts, sporting events and political

the machine for most owners was “time-
shifting”’—the practice of recording a pro-
gram to view it once at a later time, and
thereafter erasing it. Time-shifting en-
ables viewers to see programs they other-
wise would miss because they are not at
home, are occupied with other tasks, or are
viewing a program on another station at
the time of a broadcast that they desire to
watch. Both surveys also showed, how-
ever, that a substantial number of inter-
viewees had accumulated libraries of
tapes® Sony’s survey indicated |sthat
over 80% of the interviewees watched at
least as much regular television as they
had before owning a Betamax. Respon-
dents offered no evidence of decreased tele-
vision viewing by Betamax owners.’

Sony introduced considerable evidence
describing television programs that could
be copied without objection from any copy-
right holder, with special emphasis on
sports, religious, and educational program-
ming. For example, their survey indicated
that 7.3% of all Betamax use is to record
sports events, and representatives of pro-
fessional baseball, football, basketball, and
hockey testified that they had no objection

programs such as a rerun of the Nixon/Kenne-
dy debate.” 480 F.Supp. 429, 436-437 (1979).
Four other witnesses testified to having engaged
in similar activity.

4. The District Court summarized some of the
findings in these surveys as follows:

“According to plaintiffs’ survey, 75.4% of the
VIR owners use their machines to record for
time-shifting purposes half or most of the time.
Defendants’ survey showed that 96% of the Be-
tamax owners had used the machine to record
programs they otherwise would have missed.
“When plaintiffs asked interviewees how many
cassettes were in their library, 55.8% said there
were 10 or fewer. In defendants’ survey, of the
total programs viewed by interviewees in the
past month, 70.4% had been viewed only that
one time and for 57.9%, there were no plans for
further viewing.” Id., at 438.

5. “81.9% of the defendants’ interviewees
watched the same amount or more of regular
television as they did before owning a Betamax.
83.2% reported their frequency of movie going
was unaffected by Betamax.” Id., at 439.
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to the recording of their televised events
for home use.®

_lspsRespondents offered opinion evidence
concerning the future impact of the unre-
stricted sale of VTR's on the commercial
value of their copyrights. The District
Court found, however, that they had failed
to prove any likelihood of future harm
from the use of VTR’s for time-shifting.
480 F.Supp., at 469.

The District Court’s Decision

The lengthy trial of the case in the Dis-
trict Court concerned the private, home use
of VTR’s for recording programs broadcast
on the public airwaves without charge to
the viewer.! No issue concerning the
transfer of tapes to other persons, the use
of home-recorded tapes for public perform-
ances, or the copying of programs trans-
mitted on pay or cable television systems
was raised. See id., at 432433, 442.

The District Court concluded that non-
commercial home use recording of material
broadcast over the public airwaves was a
fair use of copyrighted works and did not
constitute copyright infringement. It em-
phasized the fact that the material was
broadcast free to the public at large, the
noncommercial character of the use, and
the private character of the activity con-
ducted entirely within the home. More-
over, the court found that the purpose of
this use served the public interest in in-
creasing access to television programming,
an interest that “is consistent with the
First Amendment policy of providing the
fullest possible access to information
through the public airwaves. Columbia
Broadcasting System, Inc. v. Democratic
National Commattee, 412 U.S. 94, 102 {93
S.Ct. 2080, 2086, 36 L.Ed.2d 772].” Id., at

6. See Defendants’ Exh. OT, Table 20; Tr. 2447-
2450, 2480, 2486-2487, 2515-2516, 2530-2534.

7. The trial also briefly touched upon demonstra-
tions of the Betamax by the retailer petitioners
which were alleged to be infringements by re-
spondents. The District Court held against re-
spondents on this claim, 480 F.Supp., at 456-
457, the Court of Appeals affirmed this holding,
659 F.2d 963, 976 (1981), and respondents did
not cross-petition on this issue.
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4548 Even when an entire copyrighted
work was recorded, |4cthe District Court
regarded the copying as fair use “because
there is no accompanying reduction in the
market for ‘plaintiff’s original work.”
Ibid.

As an independent ground of decision,
the District Court also concluded that Sony
could not be held liable as a contributory
infringer even if the home use of a VIR
was considered an infringing use. The Dis-
trict Court noted that Sony had no direct
involvement with any Betamax purchasers
who recorded copyrighted works off the
air. Sony’s advertising was silent on the
subject of possible copyright infringement,
but its instruction booklet contained the
following statement:

“Television programs, films, videotapes

and other materials may be copyrighted.

Unauthorized recording of such material

may be contrary to the provisions of the

United States copyright laws.” Id., at

436.

The District Court assumed that Sony
had constructive knowledge of the proba-
bility that the Betamax machine would be
used to record copyrighted programs, but
found that Sony merely sold a “product
capable of a variety of uses, some of them
allegedly infringing.” Id., at 461. It rea-
soned:

“Selling a staple article of commerce—
e.g., a typewriter, a recorder, a camera, a
photocopying machine—technically con-
tributes to any infringing use subse-
quently made thereof, but this kind of
‘contribution,” if deemed sufficient as a
basis for liability, would expand the theo-

8. The court also found that this “access is not
just a matter of convenience, as plaintiffs have
suggested. Access has been limited not simply
by inconvenience but by the basic need to work.
Access to the better program has also been lim-

ited by the competitive practice of counterpro-
gramming.” 480 F.Supp., at 454.
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ry beyond precedent and arguably be-
yond judicial management.

... Commerce would indeed be ham-
pered if manufacturers of staple items
were held liable as contributory infring-
ers whenever they ‘constructively’ knew
that some purchasers cn some occasions
would use their product |sfor a purpose
which a court later deemed, as a matter
of first impression, to be an infringe-
ment.” Ibid.

Finally, the District Court discussed the
respondents’ prayer for injunctive relief,
noting that they had asked for an injunc-
tion either preventing the future sale of
Betamax machines, or requiring that the
machines be rendered incapable of record-
ing copyrighted works off the air. The
court stated that it had “found no case in
which the manufacturers, distributors, re-
tailers and advertisers of the instrument
enabling the infringement were sued by
the copyright holders,” and that the re-
quest for relief in this case “is unique.”
Id., at 465.

It concluded that an injunction was whol-
ly inappropriate because any possible harm
to respondents was outweighed by the fact
that “the Betamax could still legally be
used to record noncopyrighted material or
material whose owners consented to the
copying. An injunction would deprive the
public of the ability to use the Betamax for
this noninfringing off-the-air recording.”
Id., at 468.

The Court of Appeals’ Decision

The Court of Appeals reversed the Dis-
trict Court’s judgment on respondents’
copyright claim. It did not set aside any of
the District Court’s findings of fact. Rath-
er, it concluded as a matter of law that the
home use of a VIR was not a fair use
because it was not a “productive use.”® It
therefore held that it was unnecessary for
plaintiffs to prove any harm to the poten-
tial market for the copyrighted works, but
9. “Without a ‘productive use,’ ie. when copy-

righted material is reproduced for its intrinsic
use, the mass copying of the sort involved in

then observed that it seemed clear that the
cumulative effect of mass reproduction
made possible by VTR’s would tend to di-
minish the potential market for respon-
dents’ works. 659 F.2d, at 974.

_14260n the issue of contributory infringe-
ment, the Court of Appeals first rejected
the analogy to staple articles of commerce
such as tape recorders or photocopying ma-
chines. It noted that such machines “may
have substantial benefit for some pur-
poses” and do not “even remotely raise
copyright problems.” Id., at 975. VIR’s,
however, are sold “for the primary purpose
of reproducing television programming”
and “[v]irtually all” such programming is
copyrighted material. Ibid. The Court of
Appeals concluded, therefore, that VIR’s
were not suitable for any substantial nonin-
fringing use even if some copyright owners
elect not to enforce their rights.

The Court of Appeals also rejected the
District Court’s reliance on Sony’s lack of
knowledge that home use constituted in-
fringement. Assuming that the statutory
provisions defining the remedies for in-
fringement applied also to the non-statu-
tory tort of contributory infringement, the
court stated that a defendant’s good faith
would merely reduce his damages liability
but would not excuse the infringing con-
duct. It held that Sony was chargeable
with knowledge of the homeowner’s in-
fringing activity because the reproduction
of copyrighted materials was either “the
most conspicuous use” or “the major use”
of the Betamax product. Ibid.

On the matter of relief, the Court of
Appeals concluded that “statutory dam-
ages may be appropriate” and that the
District Court should reconsider its deter-
mination that an injunction would not be an
appropriate remedy; and, referring to “the
analogous photocopying area,” suggested
that a continuing royalty pursuant to a
judicially created compulsory license may

this case precludes an application of fair use.”
659 F.2d, at 971-972.
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very well be an acceptable resolution of the
relief issue. Id., at 976.

11

Article I, § 8, of the Constitution pro-
vides:

“The Congress shall have Power ... To
Promote the Progress of Science and
useful Arts, by securing for limited
Times to Authors and Inventors the ex-
clusive Right to their respective Writings
and Discoveries.”

_lsol11 The monopoly privileges that
Congress may authorize are neither unlim-
ited nor primarily designed to provide a
special private benefit. Rather, the limited
grant is a means by which an important
public purpose may be achieved. It is in-
tended to motivate the creative activity of
authors and inventors by the provision of a
special reward, and to allow the public ac-
cess to the products of their genius after
the limited period of exclusive control has
expired.
“The copyright law, like the patent stat-
utes, makes reward to the owner a sec-
ondary consideration. In Fox Film
Corp. v. Doyal, 286 U.S. 123, 127 [52
S.Ct. 546, 547, 76 L.Ed. 1010], Chief Jus-
tice Hughes spoke as follows respecting

10. In its Report accompanying the comprehen-
sive revision of the Copyright Act in 1909, the
Judiciary Committee of the House of Represent-
atives explained this balance:

“The enactment of copyright legislation by
Congress under the terms of the Constitution is
not based upon any natural right that the author
has in his writings, ... but upon the ground that
the welfare of the public will be served and
progress of science and useful arts will be pro-
moted by securing to authors for limited peri-
ods the exclusive rights to their writings....

“In enacting a copyright law Congress must
consider ... two questions: First, how much
will the legislation stimulate the producer and
so benefit the public; and, second, how much
will the monopoly granted be detrimental to the
public? The granting of such exclusive rights,
under the proper terms and conditions, confers
a benefit upon the public that outweighs the
evils of the temporary monopoly.” H.R.Rep.
No. 2222, 60th Cong., 2d Sess., 7 (1909).

11. Thus, for example, the development and mar-
keting of player pianos and perforated rolls of
music, see White-Smith Music Publishing Co. v.
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the copyright monopoly granted by Con-
gress, ‘The sole interest of the United
States and the primary object in confer-
ring the monopoly lie in the general ben-
efits derived by the public from the la-
bors of authors.” It is said that reward
to the author or artist serves to induce
release to the public of the products of
his creative genius.” United States v.
Paramount Pictures, Inc., 334 U.S. 131,
158, 68 S.Ct. 915, 929, 92 L.Ed. 1260
(1948).

As the text of the Constitution makes
plain, it is Congress that has been assigned
the task of defining the scope of the limited
monopoly that should be granted to au-
thors or to inventors in order to give the
public appropriate access to their work
product. Because this task involves a diffi-
cult balance between the interests of au-
thors and inventors in the control and ex-
ploitation of their writings and discoveries
on the one hand, and society’s competing
interest in the free flow of ideas, informa-
tion, and commerce on the other hand, our
patent and copyright statutes have been
amended repeatedly.!?

_1430[2] From its beginning, the law of
copyright has developed in response to sig-
nificant changes in technology.!! Indeed, it

Apolio Co., 209 U.S. 1, 28 S.Ct. 319, 52 L.Ed. 655
(1908), preceded the enactment of the Copyright
Act of 1909; innovations in copying techniques
gave rise to the statutory exemption for library
copying embodied in § 108 of the 1976 revision
of the Copyright law; the development of the
technology that made it possible to retransmit
television programs by cable or by microwave
systems, see Fortnightly Corp. v. United Artists
Television, Inc., 392 U.S. 390, 88 S.Ct. 2084, 20
L.Ed.2d 1176 (1968), and Teleprompter Corp. v.
Columbia Broadcasting System, Inc., 415 U.S.
394, 94 S.Ct. 1129, 39 L.Ed.2d 415 (1974),
prompted the enactment of the complex provi-
sions set forth in 17 U.S.C. § 111(d)(2)(B) and
§ 111(d)(5) (1982 ed.) after years of detailed
congressional study, see Eastern Microwave,
Inc. v. Doubleday Sports, Inc., 691 F.2d 125, 129
(CA2 1982).

By enacting the Sound Recording Amendment
of 1971, 85 Stat. 391, Congress also provided the
solution to the “record piracy” problems that
had been created by the development of the
audio tape recorder. Sony argues that the legis-
lative history of that Act, see especially H.R.Rep.
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was the invention of a new form of copying
equipment—the printing press—that gave
rise to the original need for copyright pro-
tection.’? Repeatedly, as new develop-
ments have |ggioccurred in this country, it
has been the Congress that has fashioned
the new rules that new technology made
necessary. Thus, long before the enact-
ment of the Copyright Act of 1909, 35 Stat.
1075, it was settled that the protection giv-
en to copyrights is wholly statutory.
Wheaton v. Peters, 8 Pet. 591, 661662, 8
L.Ed. 1055 (1834). The remedies for in-
fringement “are only those prescribed by
Congress.” Thompson v. Hubbard, 131
U.S. 128, 151, 9 S8.Ct. 710, 720, 33 L.Ed. 76
(1889).

The judiciary’s reluctance to expand the
protecticns afforded by the copyright with-
out explicit legislative guidance is a recur-
ring theme. See, e.g., Teleprompter Corp.
v. Columbia Broadcasting System, Inc.,
415 U.S. 394, 94 S.Ct. 1129, 39 L.Ed.2d 415
(1974); Fortnightly Corp. v. United Art-
ists Television, Inc., 392 U.S. 390, 88 S.Ct.
2084, 20 L.Ed.2d 1176 (1968); White-Smith
Music Publishing Co. v. Apollo Co., 209
U.S. 1, 28 S.Ct. 319, 52 L.Ed. 655 (1908);
Williams & Wilkins Co. v. United States,
208 Ct.Cl 74, 487 F.2d 1345 (1973), aff'd by
an equally divided Court, 420 U.S. 376, 95
S.Ct. 1344, 43 L.Ed.2d 264 (1975). Sound
policy, as well as history, supports our con-
sistent deference to Congress when major
technological innovations alter the market
for copyrighted materials. Congress has
the constitutional authority and the institu-
tional ability to accommodate fully the var-
ied permutations of competing interests
that are inevitably implicated by such new
technology.

No. 92-487, p. 7 (1971), indicates that Congress
did not intend to prohibit the private home use
of either audio or video tape recording equip-
ment. In view of our disposition of the contrib-
utory infringement issue, we express no opinion
on that question.

12. “Copyright protection became necessary with
the invention of the printing press and had its
early beginnings in the British censorship laws.
The fortunes of the law of copyright have al-
ways been closely connected with freedom of

In a case like this, in which Congress has
not plainly marked our course, we must be
circumspect in construing the scope of
rights created by a legislative enactment
which never contemplated such a calculus
of interests., In doing so, we are guided by
Justice Stewart’s exposition of the correct
approach to ambiguities in the law of copy-
right:

“The limited scope of the copyright
holder’s statutory monopoly, like the lim-
ited copyright duration required by the
Constitution, reflects a balance of com-
peting claims upon the public interest:
Creative work is to be | sszencouraged and
rewarded, but private motivation must
ultimately serve the cause of promoting
broad public availability of literature,
music, and the other arts. The immedi-
ate effect of our copyright law is to
secure a fair return for an ‘author’s’
creative labor. But the ultimate aim is,
by this incentive, to stimulate artistic
creativity for the general public good.
‘The sole interest of the United States
and the primary object in conferring the
monopoly,” this Court has said, ‘lie in the
general benefits derived by the public
from the labors of authors.” Fox Film
Corp. v. Doyal, 286 U.S. 123, 127 [52
S.Ct. 546, 547, 76 L.Ed. 1010]. See Ken-
dall v. Winsor, 21 How. 322, 327-328 [16
L.Ed. 165]; Grant v. Raymond, 6 Pet.
218, 241-242 [8 L.Ed. 376]. When tech-
nological change has rendered its literal
terms ambiguous, the Copyright Act
must be construed in light of this basic
purpose.” Twentieth Century Music
Corp. v. Aiken, 422 U.S. 151, 156, 95
S.Ct. 2040, 2043, 45 L.Ed.2d 84 (1975)
(footnotes omitted).

expression, on the one hand, and with techno-
logical improvements in means of dissemina-
tion, on the other. Successive ages have drawn
different balances among the interest of the
writer in the control and exploitation of his
intellectual property, the related interest of the
publisher, and the competing interest of society
in the untrammeled dissemination of ideas.”
Foreword to B. Kaplan, An Unhurried View of
Copyright vii-viii (1967).
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{8-5] Copyright protection “subsists
... in original works of authorship fixed in
any tangible medium of expression.” 17
U.S.C. § 102(a) (1982 ed.). This protection
has never accorded the copyright owner
complete control over all possible uses of
his work.® Rather, the Copyright Act
grants the jgscopyright holder “exclusive”
rights to use and to authorize the use of his
work in five qualified ways, including re-
production of the copyrighted work in cop-
ies. § 106 All reproductions of the
work, however, are not within the exclusive
domain of the copyright owner; some are
in the public domain. Any individual may
reproduce a copyrighted work for a “fair
use”’; the copyright owner does not pos-
sess the exclusive right to such a use.
Compare § 106 with § 107.

[6]1 “Anyone who violates any of the
exclusive rights of the copyright owner,”
that is, anyone who trespasses into his
exclusive domain by using or authorizing
the use of the copyrighted work in one of
the five ways set forth in the statute, “is
an infringer of the copyright.” § 501(a).

13. See, e.g., White-Smith Music Publishing Co. v.
Apollo Co., 209 U.S., at 19, 28 S.Ct., at 323; cf.
Deep South Packing Co. v. Laitram Corp., 406
U.S. 518, 530-531, 92 S.Ct. 1700, 1707-1708, 32
L.Ed.2d 273 (1972). While the law has never
recognized an author's right to absolute control
of his work, the natural tendency of legal rights
to express themselves in absolute terms to the
exclusion of all else is particularly pronounced
in the history of the constitutionally sanctioned
monopolies of the copyright and the patent.
See, e.g., United States v. Paramount Pictures,
Inc., 334 U.S. 131, 156-158, 68 S.Ct. 915, 928
929, 92 L.Ed. 1260 (1948) (copyright owners
claiming right to tie license of one film to li-
cense of another under copyright law); Fox
Film Corp. v. Doyal, 286 U.S. 123, 52 S.Ct. 546,
76 L.Ed. 1010 (1932) (copyright owner claiming
copyright renders it immune from state taxation
of copyright royalties); Bobbs-Merrill Co. v.
Straus, 210 U.S. 339, 349-351, 28 S.Ct. 722, 725~
726, 52 1.Ed. 1086 (1908) (copyright owner
claiming that a right to fix resale price of his
works within the scope of his copyright); Inter-
national Business Machines Corp. v. United
States, 298 U.S. 131, 56 S.Ct. 701, 80 L.Ed. 1085
(1936) (patentees claiming right to tie sale of
unpatented article to lease of patented device).

14, Section 106 of the Act provides:

104 SUPREME COURT REPORTER

464 U.S. 432

Conversely, anyone who is authorized by
the copyright owner to use the copyrighted
work in a way specified in the statute or
who makes a fair use of the work is not an
infringer of the copyright with respect to
such use.

[7,8] The Copyright Act provides the
owner of a copyright with a potent arsenal
of remedies against an infringer of his
work, including an injunction to restrain
the infringer from violafingyss his rights,
the impoundment and destruction of all re-
productions of his work made in violation
of his rights, a recovery of his actual dam-
ages and any additional profits realized by
the infringer or a recovery of statutory
damages, and attorney’s fees. §§ 502-
505,15

The two respondents in this case do not
seek relief against the Betamax users who
have allegedly infringed their copyrights,
Moreover, this is not a class action on
behalf of all copyright owners who license
their works for television broadecast, and
respondents have no right to invoke what-
ever rights other copyright holders may

“Subject to sections 107 through 118, the own-
er of copyright under this title has the exclusive
rights to do and to authorize any of the follow-
ing:

“(1) to reproduce the copyrighted work in
copies or phonorecords;

“(2) to prepare derivative works based upon
the copyrighted work;

“(3) to distribute copies or phonorecords of
the copyrighted work to the public by sale or
other transfer of ownership, or by rental, lease,
or lending;

“(4) in the case of literary, musical, dramatic,
and choreographic works, pantomimes, and mo-
tion pictures and other audiovisual works, to
perform the copyrighted work publicly; and

“(5) in the case of literary, musical, dramatic,
and choreographic works, pantomimes, and pic-
torial, graphic, or sculptural works, including
the individual images of a motion picture or
other audiovisual work, to display the copy-
righted work publicly.”

15. Moreover, anyone who willfully infringes the
copyright to reproduce a motion picture for
purposes of commercial advantage or private
financial gain is subject to substantial criminal
penalties, 17 U.S.C. § 506(a) (1982 ed.), and the
fruits and instrumentalities of the crime are
forfeited upon conviction, § 506(b).
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have to bring infringement actions based
on Betamax copying of their works.’® As
was made clear by their own evidence, the
copying of the respondents’ programs rep-
resents a small portion of the total use of
VTR’s. It is, however, the taping of re-
spondents’ own copyrighted programs that
provides them with standing to charge
Sony with contributory infringement. To
prevail, they have the burden of proving
that users of the Betamax have infringed
their copyrights and that Sony should be
held responsible for that infringement.

111

The Copyright Act does not expressly
render anyone liable for infringement com-
mitted by another. In contrast, the

_lsssPatent Act expressly brands anyone
who “actively induces infringement of a
patent” as an infringer, 35 U.S.C. § 271(b),
and further imposes liability on certain in-
dividuals labeled “contributory” infringers,
§ 271{c). The absence of such express lan-
guage in the copyright statute does not
preclude the imposition of Hability for copy-
right infringements on certain parties who
have not themselves engaged in the in-
fringing activity.'” For vicarious liability is
imposed in virtually all areas of the law,
and the concept of contributory infringe-
ment is merely a species of the broader
problem of identifying the circumstances in

16. In this regard, we reject respondents’ attempt
to cast this action as comparable to a class
action because of the positions taken by amici
with copyright interests and their attempt to
treat the statements made by amici as evidence
in this case. See Brief for Respondents 1, and
n. 1, 6, 52, 53, and n. 116. The stated desires of
amici concerning the outcome of this or any
litigation are no substitute for a class action, are
not evidence in the case, and do not influence
our decision; we examine an amicus curiae
brief solely for whatever aid it provides in ana-
lyzing the legal questions before us.

17. As the District Court correctly observed, how-
ever, “the lines between direct infringement,
contributory infringement and vicarious liabili-
ty are not clearly drawn....” 480 F.Supp., at
457-458. The lack of clarity in this area may, in
part, be attributable to the fact that an infringer
is not merely one who uses a work without

104 5.C1.—21

which it is just to hold one individual aec-
countable for the actions of another.

(91 Such circumstances were plainly
present in Kalem Co. v. Harper Brothers,
222 U.S. 55, 32 S.Ct. 20, 56 L.Ed. 92 (1911),
the copyright decision of this Court on
which respondents place their principal re-
liance. In Kalem, the Court held that the
producer of an unauthorized film dramati-
zation of the copyrighted book Ben Hur
was liable for his sale of the motion picture
to jobbers, who in turn arranged for the
commercial exhibition of the film. Justice
Holmes, writing for the Court, explained:

“The defendant not only expected but

invoked by advertisement the use of its

films for dramatic reprodugtionyss of the
story. That was the most conspicuous
purpose for which they could be used,
and the one for which especially they
were made. If the defendant did not

contribute to the infringement it is im-

possible to do so except by taking part in

the final act. It is liable on principles
recognized in every part of the law.”

Id., at 62-63, 32 S.Ct., at 22.

The use for which the item sold in Kalem
had been “especially” made was, of course,
to display the performance that had al-
ready been recorded upon it. The producer
had personally appropriated the copyright
owner’s protected work and, as the owner
of the tangible medium of expression upon
which the protected work was recorded,

authorization by the copyright owner, but also
one who authorizes the use of a copyrighted
work without actual authority from the copy-
right owner.

We note the parties’ statements that the ques-
tions of Sony's liability under the “doctrines” of
“direct infringement” and “vicarious liability”
are not nominally before this Court. Compare
Brief for Respondents 9, n. 22, 41, n. 90, with
Reply Brief for Petitioners 1, n. 2. We also
observe, however, that reasoned analysis of re-
spondents’ unprecedented contributory infringe-
ment claim necessarily -entails consideration of
arguments and case law which may also be
forwarded under the other labels, and indeed
the parties to a large extent rely upon such
arguments and authority in support of their
respective positions on the issue of contributory
infringement. :
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authorized that use by his sale of the film
to jobbers. But that use of the film was
not his to authorize: the copyright owner
possessed the exclusive right to authorize
public performances of his work, Further,
the producer personally advertised the un-
authorized public performances, dispelling
any possible doubt as to the use of the film
which he had authorized.

Respondents argue that Kalem stands
for the proposition that supplying the
“means” to accomplish an infringing activi-
ty and encouraging that activity through
advertisement are sufficient to establish
liability for copyright infringement. This
argument rests on a gross generalization
that cannot withstand scrutiny. The pro-
ducer in Kalem did not merely provide the
“means” to accomplish an infringing activi-
ty; the producer supplied the work itself,
albeit in a new medium of expression.
Sony in the instant case does not supply
Betamax consumers with respondents’
works; respondents do. Sony supplies a
piece of equipment that is generally capa-
ble of copying the entire range of pro-
grams that may be televised: those that

18. The so-called “dance hall cases,” Famous Mu-
sic Corp. v. Bay State Harness Horse Racing &
Breeding Assn., Inc., 554 F.2d 1213 (CA1 1977)
(racetrack retained infringer to supply music to
paying customers); KECA Music, Inc. v. Dingus
McGees Co., 432 F.Supp. 72 (WD Mo.1977)
(cocktail lounge hired musicians to supply mu-
sic to paying customers); Dreamland Ball
Room, Inc. v. Shapiro, Bernstein & Co., 36 F.2d
354 (CA7 1929) (dance hall hired orchestra to
supply music to paying customers), are often
contrasted with the so-called landlord-tenant
cases, in which landlords who leased premises
to a direct infringer for a fixed rental and did
not participate directly in any infringing activity
were found not to be liable for contributory
infringement. E.g.,, Deutsch v. Arnold, 98 F.2d
686 (CA2 1938).

In Shapiro, Bernstein & Co. v. H.L. Green Co.,
316 F.2d 304 (CA2 1963), the owner of 23 chain-
stores retained the direct infringer to runm its
record departments. The relationship was
structured as a licensing arrangement, so that
the defendant bore none of the business risk of
running the department. Instead, it received
10% or 12% of the direct infringer's gross re-
ceipts. The Court of Appeals concluded:

“[The dance-hall cases] and this one lie closer
on the spectrum to the employer-employee mod-
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are uncopyrighted, those that are copy-
righted but may be copied without objec-
tion from the copyright holder, and those
that the copyright holder would prefer not
to have copied. The Betamax can be used
to]ssrmake authorized or unauthorized uses
of copyrighted works, but the range of its
potential use is much broader than the
particular infringing use of the film Ben
Hur involved in Kalem. Kalem does not
support respondents’ novel theory of liabili-

ty.
Justice Holmes stated that the producer
had “contributed” to the infringement of
the copyright, and the label “contributory
infringement” has been applied in a num-
ber of lower court copyright cases involv-
ing an ongoing relationship between the
direct infringer and the contributory in-
fringer at the time the infringing conduct
occurred. In such cases, as in other situa-
tions in which the imposition of vicarious
liability is manifestly just, the “contrib-
utory” infringer was in a position to con-
trol the use of copyrighted works by others
and had authorized the use without permis-
sion from the copyright owner.!® This

el, than to the landlord-tenant model. ... [O]n
the particular facts before us, ... Green's rela-
tionship to its infringing licensee, as well as its
strong concern for the financial success of the
phonograph record concession, renders it liable
for the unauthorized sales of the %bootleg’
records.

“... [Tlhe imposition of vicarious liability in
the case before us cannot be deemed unduly
harsh or unfair. Green has the power to police
carefully the conduct of its concessionaire ...;
our judgment will simply encourage it to do so,
thus placing responsibility where it can and
should be effectively exercised.” Id, at 308
(emphasis in original).

In Gershwin Publishing Corp. v. Columbia Art-
ists Management, Inc, 443 F.2d 1159 (CA2
1971), the direct infringers retained the contrib-
utory infringer to manage their performances.
The contributory infringer would contact each
direct infringer, obtain the titles of the musical
compositions to be performed, print the pro-
grams, and then sell the programs to its own
local organizations for distribution at the time
of the direct infringement. 7Id, at 1161. The
Court of Appeals emphasized that the contrib-
utory infringer had actual knowledge that the
artists it was managing were performing copy-
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case, however, plainly does not fall |4ssin
that category. The only contact between
Sony and the users of the Betamax that is
disclosed by this record occurred at the
moment of sale. The District Court ex-
pressly found that “no employee of Sony,
Sonam or DDBI had either direct involve-
ment with the allegedly infringing activity
or direct contact with purchasers of Beta-
max who recorded copyrighted works off-
the-air.” 480 F.Supp., at 460. And it fur-
ther found that ‘“there was no evidence
that any of the copies made by Griffiths or
the other individual witnesses in this suit
were influenced or encouraged by [Sony’s]
advertisements.” Ibid.

righted works, was in a position to police the
infringing conduct of the artists, and derived
substantial benefit from the actions of the pri-
mary infringers. Id., at 1163.

In Screen Gems-Columbia Music, Inc. v. Mark-
Fi Records, Inc., 256 F.Supp. 399 (SDNY 1966),
the direct infringer manufactured and sold
bootleg records. In denying a motion for sum-
mary judgment, the District Court held that the
infringer’s advertising agency, the radio stations
that advertised the infringer’s works, and the
service agency that boxed and mailed the in-
fringing goods could all be held liable, if at trial
it could be demonstrated that they knew or
should have known that they were dealing in
illegal goods.

19. E.g, United States v. Paramount Pictures,
Inc, 334 US,, at 158, €8 S.Ct., at 929; Fox Film
Corp. v. Doyal, 286 U.S., at 131, 52 S.Ct., at 548;
Wheaton v. Peters, 8 Pet. 591, 657-658, 8 L.Ed.
1055 (1834). The two areas of the law, natural-
ly, are not identical twins, and we exercise the
caution which we have expressed in the past in
applying doctrine formulated in one area to the
other. See generally Mazer v. Stein, 347 U.S.
201, 217-218, 74 S.Ct. 460, 470, 98 L.Ed. 630
(1954); Bobbs-Merrill Co. v. Straus, 210 U.S., at
345, 28 S.Ct., at 724.

We have consistently rejected the proposition
that a similar kinship exists between copyright
law and trademark law, and in the process of
doing so have recognized the basic similarities
between copyrights and patents. The Trade-
Mark Cases, 100 U.S. 82, 91-92, 25 L.Ed. 550
(1879); see also United Drug Co. v. Theodore
Rectanus Co., 248 U.S. 90, 97, 39 S.Ct. 48, 50, 63
L.Ed. 141 (1918) (trademark right “has little or
no analogy” to copyright or patent); McLean v.
Fleming, 96 U.S. 245, 254 (1878); Canal Co. v.
Clark, 13 'Wall. 311, 322, 20 L.Ed. 581 (1872).
Given the fundamental differences between

_l4pe[10] If vicarious liability is to be im-
posed on Sony in this case, it must rest on
the fact that it has sold equipment with
constructive knowledge of the fact that its
customers may use that equipment to make
unauthorized copies of copyrighted materi-
al. There is no precedent in the law of
copyright for the imposition of vicarious
liability on such a theory. The closest
analogy is provided by the patent law cases
to which it is appropriate to refer because
of the historic kinship between patent law
and copyright law.1?

_Ja4oIn the Patent Act both the concept of
infringement and the concept of contrib-
utory infringement are expressly defined
by statute.?® The prohibition against con-

copyright law and trademark law, in this copy-
right case we do not look to the standard for
contributory infringement set forth in Inwood
Laboratories, Inc. v. Ives Laboratories, Inc., 456
U.S. 844, 854-855, 102 S.Ct. 2182, 2188, 72
L.Ed.2d 606 (1982), which was crafted for appli-
cation in trademark cases. There we observed
that a manufacturer or distributor could be held
liable to the owner of a trademark if it inten-
tionally induced a merchant down the chain of
distribution to pass off its product as that of the
trademark owner’s or if it continued to supply a
product which could readily be passed off to a
particular merchant whom it knew was misla-
beling the product with the trademark owner's
mark. If Inwood's narrow standard for contrib-
utory trademark infringement governed here,
respondents’ claim of contributory infringement
would ‘merit little discussion. Sony certainly
does not “intentionally induc[e]” its customers
to- make infringing uses of respondents’ copy-
rights, nor does it supply its products to identi-
fied individuals known by it to be engaging in
continuing infringement of respondents’ copy-
rights, see id.,, at 855, 102 S.Ct., at 2188.

20. Title 35 U.S.C. § 271 provides:

“(a) Except as otherwise provided in this title,
whoever without authority makes, uses or sells
any patented invention, within the United States
during the term of the patent therefor, infringes
the patent.

“(b) Whoever actively induces infringement
of a patent shall be liable as an infringer.

“(c) Whoever sells a component of a patented
machine, manufacture, combination or compo-
sition, or a material or apparatus for use in
practicing a patented process, constituting a ma-
terial part of the invention, knowing the same to
be especially made or especially adapted for use
in an infringement of such patent, and not a
staple article or commodity of commerce suit-
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tributory infringement is confined to the
knowing sale of a component especially
made for use in connection with a particu-
lar patent. There is no suggestion in the
statute that one patentee may object to the
sale of a product that might be used in
connection with other patents. Moreover,
the Act expressly provides that the sale of
a “staple article or commodity of commerce
suitable for substantial noninfringing use”
"is not contributory infringement. 35
US.C. § 271(c).

When a charge of contributory infringe-
ment is predicated entirely on the sale of
an article of commerce that is used by the
purchaser to infringe a patent, the public
interest in access to that article of com-
merce is necessarily implicated. A |4y find-
ing of contributory infringement does not,
of course, remove the article from the mar-
ket altogether; it does, however, give the
patentee effective control over the sale of
that item. Indeed, a finding of contrib-
utory infringement is normally the func-
tional equivalent of holding that the dis-
puted article is within the monopoly grant-
ed to the patentee.?!

For that reason, in contributory infringe-
ment cases arising under the patent laws
the Court has always recognized the crit-
ical importance of not allowing the pat-
entee to extend his monopoly beyond the
limits of his specific grant. These cases
deny the patentee any right to control the
distribution of unpatented articles unless
they are “unsuited for any commercial non-
infringing use.” Dawson Chemical Co. v.

able for substantial noninfringing use, shall be
liable as a contributory infringer.

“(d) No patent owner otherwise entitled to
relief for infringement or contributory infringe-
ment of a patent shall be denied relief or
deemed guilty of misuse or illegal extension of
the patent right by reason of his having done
one or more of the following: (1) derived reve-
nue from acts which if performed by another
without his consent would constitute contrib-
utory infringement of the patent; (2) licensed or
authorized another to perform acts which if
performed without his consent would constitute
contributory infringement of the patent; (3)
sought to enforce his patent rights against in-
fringement or contributory infringement.”
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Rohm & Hass Co., 448 U.S. 176, 198, 100
S.Ct. 2601, 2614, 65 L.Ed.2d 696 (1980).
Unless a commodity “has no use except
through practice of the patented method,”
1d., at 199, 100 S.Ct. 2614, the patentee has
no right to claim that its distribution consti-
tutes contributory infringement. “To form
the basis for contributory infringement the
item must almost be uniquely suited as a
component of the patented invention.” P.
Rosenberg, Patent Law Fundamentals
§ 17.02[2] (2d ed. 1982). “[A] sale of an
article which though adapted to an in-
fringing use is also adapted to other and
lawful uses, is not enough to make the
seller a contributory infringer. Such a rule
would block the wheels of commerce.”
Henry v. A.B. Dick Co., 224 US. 1, 48, 32
S.Ct. 3864, 379, 56 L.Ed. 645 (1912), over-
ruled on other grounds, j4» Motion Picture
Patents Co. v. Universal Film Mfy. Co.,
248 U.S. 502, 517, 37 S.Ct. 416, 421, 61
L.Ed. 871 (1917).

[11] We recognize there are substantial
differences between the patent and copy-
right laws. But in both areas the contrib-
utory infringement doctrine is grounded on
the recognition that adequate protection of
a monopoly may require the courts to look
beyond actual duplication of a device or
publication to the products or activities that
make such duplication possible. The staple
article of commerce doctrine must strike a
balance between a copyright holder’s legit-
imate demand for effective—not merely
symbolic—protection of the statutory mo-
nopoly, and the rights of others freely to

21. It seems extraordinary to suggest that the
Copyright Act confers upon all copyright own-
ers collectively, much less the two respondents
in this case, the exclusive right to distribute
VTR’s simply because they may be used to in-
fringe copyrights. That, however, is the logical
implication of their claim. The request for an
injunction below indicates that respondents
seek, in effect, to declare VIR’s contraband.
Their suggestion in this Court that a continuing
royalty pursuant to a judicially created compul-
sory license would be an acceptable remedy
merely indicates that respondents, for their
part, would be willing to license their claimed
monopoly interest in VIR's to Sony in return
for a royalty.
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engage in substantially unrelated areas of
commerce. Accordingly, the sale of copy-
ing equipment, like the sale of other arti-
cles of commerce, does not constitute con-
tributory infringement if the product is
widely used for legitimate, unobjectionable
purposes. Indeed, it need merely be capa-
ble of substantial noninfringing uses.

Iv

[12] The question is thus whether the
Betamax is capable of commercially signifi-
cant noninfringing uses. In order to re-
solve that question, we need not explore all
the different potential uses of the machine
and determine whether or not they would
constitute infringement. Rather, we need
only consider whether on the basis of the
facts as found by the District Court a sig-
nificant number of them would be nonin-
fringing. Moreover, in order to resolve
this case we need not give precise content
to the question of how much use is com-
mercially significant. For one potential
use of the Betamax plainly satisfies this
standard, however it is understood: pri-

- vate, noncommercial time-shifting in the
home. It does so both (A) because respon-
dents have no right to prevent other copy-
right holders from authorizing it for their
programs, and (B) because the District
Court’s factual findings reveal that even
the unauthorized home time-shifting of re-
spondents’ programs is legitimate fair use.

_ﬂmA‘ Authorized Time-Shifting
Each of the respondents owns a large
inventory of valuable copyrights, but in the
total spectrum of television programming
their combined market share is small. The

22. The record suggests that Disney’s programs
at the time of trial consisted of approximately
one hour a week of network television and one
syndicated series. Universal's percentage in the
Los Angeles market on coramercial television
stations was under 5%. See Tr. 532-533, 549~
550.

23. The District Court did not make any explicit
findings with regard to how much broadcasting
is wholly uncopyrighted. The record does in-
clude testimony that at least one movie—My
Man Godfrey—falls within that category, id., at

exact percentage is not specified, but it is
well below 10%.22 If they were to prevail,
the outcome of this litigation would have a
significant impact on both the producers
and the viewers of the remaining 90% of
the programming in the Nation. No doubt,
many other producers share respondents’
concern about the possible consequences of
unrestricted copying. Nevertheless the
findings of the District Court make it clear
that time-shifting may enlarge the total
viewing audience and that many producers
are willing to allow private time-shifting to
continue, at least for an experimental time
period.?

The District Court found:

“Fven if it were deemed that home-use
recording of copyrighted material consti-
tuted infringement, the Betamax could
still legally be used to record noncopy-
righted material or material whose own-
ers consented to the copying. An injunec-
tion would deprive the public of the abili-
ty to use the Betamax for this nonin-
fringing off-the-air recording.

_|444“Defendants introduced considera-
ble testimony at trial about the potential
for such copying of sports, religious, edu-
cational and other programming. This
included testimony from representatives
of the Offices of the Commissioners of
the National Football, Basketball, Base-
ball and Hockey Leagues and Associa-
tions, the Executive Director of National
Religious Broadcasters and various edu-
cational communications agencies.
Plaintiffs attack the weight of the testi-
mony offered and also contend that an
injunction is warranted because in-

2300-2301, and certain broadcasts produced by
the Federal Government are also uncopyrighted.
See 17 US.C. § 105 (1982 ed.). Cf. Schnapper v.
Foley, 215 U.S.App.D.C. 59, 667 F.2d 102 (1981)
(explaining distinction between work produced
by the Government and work commissioned by
the Government). To the extent such broadcast-
ing is now significant, it further bolsters our
conclusion. Moreover, since copyright protec-
tion is not perpetual, the number of audiovisual
works in the public domain necessarily increas-
es each year.
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fringing uses outweigh noninfringing
uses.

“Whatever the future percentage of
legal versus illegal home-use recording
might be, an injunction which seeks to
deprive the public of the very tool or
article of commerce capable of some non-
infringing use would be an extremely
harsh remedy, as well as one unprece-
dented in copyright law.” 480 F.Supp.,
at 468,

Although the District Court made these
statements in the context of considering
the propriety of injunctive relief, the state-
ments constitute a finding that the evi-
dence concerning ‘“sports, religious, edu-
cational and other programming” was suf-
ficient to establish a significant quantity of
broadcasting whose copying is now autho-
rized, and a significant potential for future
authorized copying. That finding is amply
supported by the record. In addition to the
religious and sports officials identified ex-
plicitly by the District Court,?* two items in
the record deserve specific mention.

_lasFirst is the testimony of John Kena-
ston, the station manager of Channel 58, an
educational station in Los Angeles affil-
iated with the Public Broadcasting Service.
He explained and authenticated the sta-
tion’s published guide to its programs.?
For each program, the guide tells whether
unlimited home taping is authorized, home

24. See Tr. 2447-2450 (Alexander Hadden, Major
League Baseball); id., at 2480, 24862487 (Jay
Moyer, National Football League); id., at 2515~
2516 (David Stern, National Basketball Associa-
tion); id., at 2530-2534 (Gilbert Stein, National
Hockey League); id., at 2543-2552 (Thomas
Hansen, National Collegiate Athletic Associa-
tion); id., at 2565-2572 (Benjamin Armstrong,
National Religious Broadcasters). Those offi-
cials were authorized to be the official spokes-
persons for their respective institutions in this
litigation. Id., at 2432, 2479, 2509-2510, 2530,
2538, 2563. See Fed.Rule Civ.Proc. 30(b)(6).

25. Tr. 2863-2902; Defendants’ Exh. PL

26. See also Tr. 2833-2844 (similar testimony by
executive director of New Jersey Public Broad-
casting Authority). Cf. id,, at 2592-2605 (testi-
mony by chief of New York Education Depart-
ment's Bureau of Mass Communications ap-
proving home taping for educational purposes).
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taping is authorized subject to certain re-
strictions (such as erasure within seven
days), or home taping is not authorized at
all. The Spring 1978 edition of the guide
described 107 programs. Sixty-two of
those programs or 58% authorize some
home taping. Twenty-one of them or al-
most 20% authorize unrestricted home tap-
ing.26

Second is the testimony of Fred Rogers,
president of the corporation that produces
and owns the copyright on Mister Rogers’
Neighborhood. The program is carried by
more public television stations than any
other program. Its audience numbers over
8,000,000 families a day. He testified that
he had absolutely no objection to home
taping for noncommercial use and ex-
pressed the opinion that it is a real service
to families to be able to record children’s
programs and to show them at appropriate
times.?

_luself there are millions of owners of
VTR’s who make copies of televised sports
events, religious broadcasts, and education-
al programs such as Mister Rogers’ Neigh-
borhood, and if the proprietors of those
programs welcome the practice, the busi-
ness of supplying the equipment that
makes such copying feasible should not be
stifled simply because the equipment is
used by some individuals to make unautho-

27. “Some public stations, as well as commercial
stations, program the ‘Neighborhood’ at hours
when some children cannot use it. I think that
it’s a real service to families to be able to record
such programs and show them at appropriate
times. I have always felt that with the advent of
all of this new technology that allows people to
tape the ‘Neighborhood’ off-the-air, and I'm
speaking for the ‘Neighborhood’ because that's
what I produce, that they then become much
more active in the programming of their fami-
ly’s television life. Very frankly, I am opposed
to people being programmed by others. My
whole approach in broadcasting has always
been ‘You are an important person just the way
you are. You can make healthy decisions.
Maybe I'm going on too long, but I just feel that
anything that allows a person to be more active
in the control of his or her life, in a healthy
way, is important.” Id., at 2920-2921. See also
Defendants’ Exh. PI, p. 85.
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rized reproductions of respondents’ works.
The respondents do not represent a class
composed of all copyright holders. Yet a
finding of contributory infringement would
inevitably frustrate the interests of broad-
casters in reaching the portion of their
audience that is available only through
time-ghifting.

[18] Of course, the fact that other copy-
right holders may welcome the practice of
time-shifting does not mean that respon-
dents should be deemed to have granted a
license to copy their programs. Third-par-
ty conduct would be wholly irrelevant in an
action for direct infringement of respon-
dents’ copyrights. But in an action for
contributory infringement against the sell-
er of copying equipment, the copyright
holder may not prevail uanless the relief
that he seeks affects only his programs, or
unless he speaks for virtually all copyright
holders with an interest in the outcome. In
this case, the record makes it perfectly
clear that there are many important pro-
ducers of national and local television pro-
grams who find nothing objectionable
about the enlargement in the size of the

28. It may be rare for large numbers of copy-
right owners to authorize duplication of their
works without demanding a fee from the copier.
In the context of public broadcasting, however,
the user of the copyrighted work is not required
to pay a fee for access to the underlying work.
The traditional method by which copyright
owners capitalize upon the television medium—
commercially sponsored free public broadcast
over the public airwaves—is predicated upon
the assumption that compensation for the value
of displaying the works will be received in the
form of advertising revenues.

In the context of television programming,
some producers evidently believe that permit-
ting home viewers to make copies of their
works off the air actually enhances the value of
their copyrights. Irrespective of their reasons
for authorizing the practice, they do so, and in
significant enough numbers to create a substan-
tial market for a noninfringing use of the Sony
VTR’s. No one could dispute the legitimacy of
that market if the producers had authorized
home taping of their programs in exchange for
a license fee paid directly by the home user.
The legitimacy of that market is not compro-
mised simply because these producers have au-
thorized home taping of their programs without
demanding a fee from the home user. The
copyright law does not require a copyright own-

television audience that results from the
practice of time-shifting for private home
use.”® The seller of the equipment that
expands those producers’ audiences
cannotyyr be a contributory infringer if, as
is true in this case, it has had no direct
involvement with any infringing acti