68

(248 U, B. 215)

INTERNATIONAL NEWS SERVICE v. AB-
SOCIATED PRESE.

(Argued May 2 and 3, 1918, Decided Dec. 23,
1918.)

No. 221,

1. CoURTs €=343—FEDERAL COURTS—PARTIES
—EqurrY RULES—SUIT BY REPRESENTATIVE
oF CLASBS.

Under equity rule 38 (33 Sup. Ct. xxix), au-
thorizing one or more to sue for all, where the
question is one of common or general interest
to & numerous class, an incorporated co-opera-
tive organization is a proper party, as repré-
genting the interest of its members, to conduct
a guit in substance brought for their benefit.

2. CoURTS €==356—FEDEEAL COURTE—PARTIES
—DEFECT—OBIECTION BELOW,

Under equity rales 43, 44 (33 Sup. Ct. xxX),
ms to objection by defendant, before or at the
hearing, that suit is defective for want of
parties, no specifie objection of want of par-
ties having been made below, objection because
of suit for benefit of members of incorporated
co-operative organization being brought by it,
instead of them, will be treated ds waived,

8. LiTERARY PROPERTY §=1— PROPEETY IN
NEws,

In considering the general guestion of prop-
erty in news matter, its duai character, distin-
guishing between the substance of the infor-
mation and the particular form or eollocation
of words in which the writer has communicated
it, must be recognized.

4. COPYBIGHTS &=16 — CONTRIBUTIOR TO
NEWSPAPEE.

A contribution to a newspaper as a literary
product, though it may also convey news, is the
subject of copyright, under Act March 4, 1909,
§§ 4, 5 (Comp. St. 1916, §§ 9520, 9521), author-
jzing copyright as to all writings of an author,
and specifically mentioning pericdicals, includ-
ing newspapers.

5. CopyRigHTS @&=16 — CONTRIBUTION TO
NEWSPAPER—"NEWS.”

The “news” element, the information con-
eerping current events contained in a literary
production, is not subject of copyright, under
.Const. art. 1, § 8 par. 8, not being the creation
of the writer.

[Bd. Note—For other definitions, see Words
and Phrases, First and Second Series, News.]

6. TRADE-MARKS AND TRADE-NAMES $=68—
T nNFAIR COMPETITION-—-USE OF NEWB.

Whether defendant news-gathering agency
may be restrained from appropriating, for sale,
pewa taken from bulletins issued by complain-
ant agency, or any of its members, or from news-
papers published by any of them, turns on the
question of unfair competition in business, which
is not dependent on any general right of prop-
erty analogous to the common-law right of the
proprietor of an unpublished work, nor fore-
closed by failure to copyright.
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7. TRADE-MABKS AND TRADE-NAMES &—=08--
Unraig COMPETITION.,
‘What is unfair competition in business must
be determined with particular reference to the
character and circumstances of the business.

8. LITERARY PROPERTY €&—=1—PROPERTY IN
NEWS—"QUASI PROPERTY.”

News, regarded as the material out of which
rival news-gathering agencies are secking to
make profits at the same time and in the same
field, when gathered by ome, is ‘‘quasi proper-
ty,” though posted on bulletins or published in
papers of some of its members,

9, TRADE-MARES AND TRADE-NAMES &=87T—
UNFAIR COMPETITION—PROPERTY RIGHTS.

To sustain jurisdiction of equity over the
controversy of appropriation by one news-gath-
ering agency of news gathered by another such
agency, as unfair competition, no general and
absolute property in the news as such need be
affirmed; the right to acquire property by hon-
est labor or the conduct of a lawful business
being as much entitled to protection as the
right to guard property already acquired, and
furnishing the basis of jurisdiction in the ordi-
nary case of unfair competition.

10, NEWSPAPERS ¢=T—NEWS AGENCIES—-EF-
FECT 0F PUBLICATION.

News furnished by complainant news-gather-
ing agency does not, on publication thereof in
newspapers of a portion of its members, hecome
the common possession of all, to the extent that
defendant, rival in news-gathering, may take it
therefrom and transmit it to papers published
in competition with those of other members of
complainant, allowing simultaneous publication.

11. TRADE-MARKS AND TRADE-NAMES &=68—
UNFAIR CoMPETITION—--USE oF NEWS,

1t is unfair competition in business for de-
fendant news-gathering agency to take from
pewspapers, published by members of complain-
ant news-gathering agency, news furnished by
complainant, and transmit it to clients of de-
fendant, enabling them to publish in competi-
tion with, and as soon as papers of, other mem-
bers of complainant.

12. LITERARY PROPERTY ¢—=0—NEWSPAFERS
G=T—NEWS—ABANDOKNMENT T0 PUSBLIO.

News furnished by complainant news-gather-
ing agency is not abandoned to the public for all
purposes, including its use by a rival, on pub-
lication in the paper of a single member of
complaipant; abandonment being a question of
intent, and the entire organization of complain-
ant negativing such a purpose.

13. TEADE-MARKS AND TRADE-NAMES 68—
UNFAIR COMPETITION—USE OF NEWS.

Attempt by defendant to palm eff his goods
as those of complainant is not essential to un-
fair competition, for which equity will grant
relief, but it is enough for defendant to appro-
priate and sell as his own news gathered by
complainant for sale.

14. EqQUITY &=65(3)—UnNcLEAN HANDS—UN-
FAIR COMPETITION—USE OF NEWS,
Under present state of pleadings and proof,
the practice of complainant news-gathering agen-
cy, seeking to enjoin defendant rival from ap-

&= For other cases s¢e same topic and KEY-NUMBER in all Key-Numbered Digests and lndexes
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propriating outright news gathered by it, of tak-
ing news items published by defendant's sub-
scribers as tips to be investigated, and using
the news, if verified by Investigation, a practice
followed by defendant and by news fagencies
generally, held not shown to fix on complainant
the taint of unclean hands,

Mr. Justice Drandeis, dissenting, and Mr.
Justice Holmes and Mr. Justice McKenna, dis-
genting in part.

On Writ of Certlorarl to the United States
Circuit Court of Appeals for the Second
Circuit.

Sult In equity by the Associated Press
against the International News Service. An
order of the District Court, granting a pre-
limlnary Injunction (240 Fed. 983), was modi-
fled by the Circuit Court of Appeals (245 Fed.
244, 157 C. C. A. 436), and defendant brings

- certiorarf, Affirmed.

Messrs, Samuel Untermyer, of New York
City, Hirnm W. Johnson, of San Francisco,
Cal., and Henry A, Wise and William A. De
Ford, both of New York City, for petitioner.

Mr. Frederic W. Lehmann, of St. Louls,

“Mo., for respondent.

]
E»' *Mr. Justice PITNEY delivered the opin-
fon of the Court.

- The partles are competitors in the gather-
Ing and distribution of news and its publi-
catlon for profit In newspapers throughout
the United States. The Assoclated Press,
which was complainant in the District Court,
13 a co-operative organization, incorporated
under the Membership Corporations Law of
the state of New York, lts members being
individuals who are either proprietors or
representatives of about 950 dally news-
papers published In all parts of the United
States. That a corporation may be organ-
1zed under that act for the purpose of gath-
ering news for the use and benefit of its
members and for publication in newspapers
owned or represented by them, 1s recognized
by an amendment enacted In 1801 (Laws
N. Y. 1901, c. 436). Complainant gathers in
all parts of the world, by means of various
instrumentalities of 1ts own, by exchange
with its members, and by other appropriate
means, news and intelligence of current and
recent events of Interest to newspaper read-
ers and distribates it dally to its members
for publication in their newspapers. - The
cost of the service, amounting approximate-
1y to $3,500,000 per annum, Is assessed upon
. the members and becomes & part of thelr
& costs of operatlon, to be recouped, presum-
+ably with profit, through *the publlcstion of

thelr several newspapers. Under complain-

ant’s by-laws each member agrees upon as-
suming membershlp tbat news receiveq
through complalnant's service 13 received ex-
clusively for publication in a particular
newspaper, language, and place specifled in
the certificate of membership, that no other

use of it shall be permitted, and that nb
member shall furnish or permit any one in
his employ or connected with his newspaper
to furnish any of complalnant’s news in ad-
vance of publication to any person pot a
member, And each member is reguired to-
gather the local news of his district and sup-
ply it to the Assoclated Press and to no one
else.

Defendant is & corporation organized un-
der the laws of the state of New Jersey,
whose business {3 the gathering and selling
of news to its customers and clients, consist-
Ing of newspapers published throughout the
United States, under contracts by which
they pay certaln amounts st stated tlmes
for defendant’s service. It has widespread
news-gathering agencies; the cost of its op-'
eratlons amounts, it 18 sald, to more than
£2,000,000 per annum; and It serves about
400 newspapers located In the various citles
of the United States and abroad, a few of
which are represented, anlso, in the -member-
ship of the Associnted Press,

The parties are in the keenest competition
between themselves In the distribution of
news throughout the United States; and so,
as a rule, are the newspapers that they serve,
in thelr several districts.

Complainant in its bill, defendant in its
answer, have set forth In almost identienl
terms the rather obvious circumstances and
conditions under which thefr business is
conducted. The value of the service, and of
the -pews furnished, depends upon the
promptness of transmisslon, as well as upon
the accuracy and impartiality of the news;
it belng essentlal that the news be transmit-
ted to members or subscribers as early or
earller than similar information can be fur-%
nished to competing newspapers *by other$
news services, and that the news furnished
by each agency shall not be furnished to
newspapers which de not contribute to the
expense of gathering §t. And further, to
quote from the answer:

"Prompt knowledge and publication of world-
wide ncws ig essential to the conduct of a mod-
ern newspaper, and by reason of the enormous
expense -incident to the gathering and distri-
bution of such news, the only practical way in
which a proprietor of a newspaper can obtain
the same is, either through co-operation with s
congiderable number of other newspaper pro-
prietors in the work of collecting and distribut-

ing such news, and the equitable division with

them of the expenses thereof, or by the pur-
chase of such news from some existing ageney
engaged in that business.” : :

The bill was filed to restrain the pirating
of complainant’s news by defendant in three
ways: Flrst, by briblng employés of news-
papers published by complainant’s members
to furnish Associated Press news to defend-
ant before publication, for transmission by
telegraph and telephone to defendant’s cl-
ents for publication by them; gecond, by
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inducing Assoclated Press members to vie-
late its by-laws and permit defendant to
obtain mews before publication; and, third,
by copylng news from bulletin bhoards and
from early editlons of complainant's news-
papers and selling this, either bodily or aft-
er rewrlting it, to defendant’s customers.
The District Court, upon constderation ot
the bill and answer, with voluminous affl-
davits on both sides, granted a preliminary
injunction under the tirst and gecond heads,
but refused at that stage to restrnin the
systematic practice admittedly pursued by
defendant, of taking news bodily from the
bulletin boards and early editions of com-
plainant’s newspapers and selllng it as its
own. The court expressed itself as satisfied
that this practice amounted to unfair trade,
®hut as the legal .question was *one of first
impression it considered that the allowance
of an injunction should awalt the outcome
of an appeal. 240 Fed. 983, 996, Both par-
ties having appealed, the Circult Court of
Appeals sustalned the injunction order so
far as it went, and upon complainant’s ap-
peal modified it and remanded the cause,
with directlons to 1ssue an !njunction also
apainst any bodily taking of the words or
gubstance of complainapt’s news untll its
commercial value as news had passed away.
245 Fed. 244, 253, 157 C. C. A. 436. The
present writ of certiorarl was then allowed.
045 . 8. 644, 38 Sup. Ct. 10, 62 L. Ed. 528,
The only matter that has been argued
before us i3 whether defendant may lawfully
be restrained from appropriating news taken
from bulletins issued by complainant or any
of its members, or from newspapers publish-
ed by them, for the purpose of selling it to
defendant’s clients, Complainant asserts
that defendant’s admitted course of conduct
in this regard both violates eomplainant’s
property right in the news and constitutes
unfalr competition in busipess. And not-
withstanding the case has proceeded only
to the stage of a preliminary Injunction, we
have deemed it proper to consider the un-
. derlying questions, since they go to the very
merits of the action and are presented up-
on facts that are not In dispute. As pre-
gsented in argument, these questlons are:
(1) Whether there §s any property In news;
- (2) whether, if there be property In news
collected for the purpose of belng published,
{t survives the instant of its publication In
the first newspaper to which it is communi-
cated by the news-gatherer; apd (3) whether
defendant’s admitted course of conduct in
appropriating for commercial use matter tok-
_ en from bulletins or early editions of Associ-
ated Press publications constitutes unfair
competition in trade.

The federal jurisdiction was invoked be-
cause of diversity of citizenship, mot upon’

the ground that the suit arose under the
* copyright or other laws of the United *States.
Complainant’s news matter 1s not copyright-

80 SUPREME COURT REPORTER

(Oct, Term,

ed. It is said that it could not, in practice,
be copyrighted, because of the large pumber
of dispatches that are sent daily; and, ac-
cording to complainant’s contention, news is
not within the operation of the copyright
aet. Defendant, while apparently conceding
this, nevertheless invokes the analogies of
the law of literary property and copyright,
{nsisting as its principal contentlon that, as-
suming complainant has a right of property
in its news, It can be malntalned (unless
the copyright act be complied with) only by
being kept secret and confidential, and that
upon the publication with complainant’s con-
sent of uncopyrighted news of any of com-
plainant’s members in a newspaper or upon
a bulletin board, the right of property is
lost, and the subsequent use of the news by
the public or by defendant for any purpose
whatever becomes lawful.

1,2} A preliminary objection to the form
in which the sult 1s brought may be dls-
posed of at the outset. It s gaid that the
Cirenit Court of Appeals granted relief upon
considerations applicable to particular mem-
bers of the Associated Press, and that this
was erroneous because the suit was brought
by complainant as-a corporate entity, and
not by its members; the argument being that
thelr Interests cannot be protected in this
proceeding any more than the individual
rights of a stockholder can be enforced in
an actlon brought by the corporation. From
the averments of the blll, bowever, it 18 plain
that the suit in substance was brought for
the benefit of complainant’s members, and
thit they would be proper parties, and, ex-
cept for their numbers, perhaps necessary
parties. Complainant is a proper party to
conduct the suit as representing their inter-
est; and since no specific objection, based
upon the want of partles, appears to have
been made below, we will treat the objection
as walved. See Equity Rules 38, 43, 44 (33
Sup. Ct. xxix, x3X).

13} *In considering the general question of s
property in news matter, it is necessary to
recognize its dual charaecter, distinguishing
Letween the substance of the Information
and the particular form or collocation of
words in which the writer has communlicat-
ed it.

4] No doubt news srticles often possess a
literary quality, and are the subject of Hter-
ary property at the common law; nor de we
question that such an article, a3 a literary
production, 18 the subject of copyright by the
terms of the act as it now stands. In an
early case at the circuit Mr. Justice Thomp-
gon held 1n effect that a newspaper was not
within the protection of the copyright acts
of 1790 (1 Btat. 124) and 1802 (2 Stat. 171).
Clayton v. Stone, 2 Paine, 382, Fed. Cas. No.
2872. But the present act 1s broader; It
provides that the works for which copyright
may be seeured shall include “all the writ-
ings of an author,” and specifically men-
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tions *“perlodicals, including newspapers.”
Act of March 4, 1809, c. 320, §§ 4 and 5, 35
Stat. 1075, 1076 (Comp. St. 1916, §§ 9520,
0521). Evidently this admlits to copyright
a contribution to a8 newspaper, notwithstand-
ing it also may convey news; and such is the
practice of the copyright office, as the news-
papers of the day bear witness. See Copy-
right Gilice Bulletin No. 18 (1917) pp. 7, 14,
16, 17.

[§] But the news element—the Informa-
tion respecting current events contained In
the lterary production—is not the creation
of the writer, but 18 a report of matters
that ordinarily are publlel jurls; it Is the
history of the dany. It is not to be supposed
that the framers of the Constitution, when
they empowered Congress “to promote the
progress of sclence and useful arts, by se-
curing for limited times to authors and in-
ventors the exclusive right to thelr respec-
tive writings and discoverles” (Const, art.
1, § B, par. 8, intended to confer upon cne
who might happen to be the first to report
a historic event the exclusive right for any

w Period to sprend the knowledge of it.

[6] We need spend no time, however, upon

* the general *question of property in news
matter at common law, or the applieation of
the copyright act, since it seems to us the
case must turn upon the question of unfair
competition in business. And, in our opinion,
this does not depend upon any general right
of property analogous to the common-law
right of the proprietor of an unpublished
work to prevent its publication without his
consent; nor s it foreclesed by showling that
the beneflts of the copyright act have been
waived. We are dealing here not with re-
strictions upon publication but with the very
facilitles and processes of publication. The
peculiar value of mews is In the spreading
of it while It i3 fresh; and it is evident that
a valuable property Interest in the news, as
news, cannot be maintained by keeplng it
secref. DBesides, except for matters improp-
erly disclosed, or published in breach of
trust or confidence, or in violation of law,
none of which iz Involved in this branch of
the case, the news of current events may be
regarded us common property. What we are
concerned with is the business of making it
known to the world, In which both parties
to the present suit are engaged. That busi-
ness consists in maintalning a prompt, sure,
steady, and reliable service designed to place
the daily events of the world at the break-
fast table of the millions at a price that,
while of trifling moment to each reader, is
sufficlent In the aggregate to afford compen-
sation for the cost of gathering and dis-
tributing it, with the added profit 50 neces-
sary as an Incentive to effective actlon in
the commerclal world. The service thus per-
formed for newspaper readers is not only
Innocent but extremely useful in itself, and
indubitably constitutes g legitimnate business.
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The parties are competitors in this field; and,
on fundamental principles, applicable here
as elsewhere, when the rights or privileges of
the one are liable to conflict with those of
the other, each party is under a duty so to
conduct 1ts own business as not unnecessnrl-#
'y or unfairly to Injure *that of the other.w
Hitchman Coal & Coke Co. v. Mitchell, 243
U. 8. 229, 254, 38 Bup. Ct, 65, 62 L. Fid. 260,
L. R. A 1918C, 497. Ann. Cas. 1918D, 461,

[7, 8] Clviously, the guestion of whnt is
unfair competition In business must be deter-
mined with particular reference to the char-
acter and eircumstances of the business,
The question here is not so much the righta
of elther party as against the public but their
rights as between themselves. See Morison
v. Moat, & Hare, 241, 258. And, although we
may and do assume that neither party has
any remaining property interest as against
the public In uncopyrighted news matter aft-
er the moment of {ts first publication, it by
no means follows that there 1s.no remaining
property interest in It as between themselves.
For, to both of them alike, news matter, how-
ever little susceptible of ownership or domin-
ion in the absolute sense, is stock in trade,
to be gathered at the cost of enterprise, or-
ganization, skill, lahor, and money, and to
be distributed and sold to those who will pay
money for it, as for any other merchandise.
Regarding the news, therefore, as but the
material out of which both parties are seek-
ing to make profits at the same time and in
the same field, we hardly can fall to recog-
nize that for this purpose, and as between
them, it must be regarded as guasi property,
irrespective of the rights of elther as againsi,
the public, L

[8]1 In order to sustain the jurisdiction of
equity over the controversy, we need not af-
firm any genernl and absolute property ln
the news as such. The rule that a court of
equity concerns itself only-in the protection
of property rights treats any civil right of
a pecuniary nature as a property right (In
re Sawyer, 124 U, 8. 200, 210, 8 Sup. Ct.
482, 31 L. Ed. 402; In re Debs, 158 U. S.
564, 593, 15 Sup. Ct. 900, 39 L. Ed. 1092);
and the right to acquire property by honest
labor or the conduct of a lawful bushiess is
as much entliled to protection as the right
to guard property already acquired (Truax v.
Raich, 239 U. 8, 33, 37-38, 36 Sup. Ct. 7, 60
L, Ed. 131, L. R. A, 19168D, 545, Ann. Cas.
1917B, 283; Brennan v. United Hatters, 73 N.
J. Law, 720, 742, 65 Atl, 165, 9 L. R. A. [N.
8] 254, 118 Am. St. Rep. 727, 9 Ann. Cas.g
G698; *Barr v. Essex Trades Councll, 53 N.§
J. Eq. 101, 30 AtL, 881). It is this right that
furnishes the basls of the jurisdiction in the
ordinary case of unfair competition.

The question, whether one who has gather-
ed general Information or news at palns and
expense for the purpose of subsequent publi-
cation through the press has such an inter-
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.est in its publication as may be protected
from Interference, has been ralsed many
tines, although never, perhaps, in the pre-
.olge form in which it Is now presented.

Board of Trade v. Christie Grain & Stock
To., 198 U. S, 236, 250, 25 Sup. Ct. 637, 49
L. Ed, 1031, related to the distribution of
quotations of prices on dealings upon a board
of trade, which were collected by plaintiff
and communicated on confidential terms to
numerous persong under a contract not to
make them public, This court held that,
apart from certaln special objectlons that
were overruled, plaintiff’s collection of quo-
tations was entitled to the protection of the
law: that, like a trade gecret, plaintiff might
keep to itself the work done at its expense,
and did not lose its right by communicating
the result to persons, even if many, in confl-
dentlal relations to itself, under a contract
not to make it public; and that strangers
gshould be restralned from getting at the
knowledgze by inducing a breach of trust.

In National Tel. News Co. v. Western TUn-
ton Tel. Co., 110 Fed. 204, 56 C. C. A, 198, €0
L. R. A. 803, the Circuit Court of Appesals
for the Seventh Circuit dealt with news mat-
ter gathered and transmitted by & telegraph
comipany, and consisting merely of a notution
of current events having but a transient val-
ue due to quick transmission and distribu-
tion; and, while declaring that this was not
copyrightable although printed on a tape by
tickers in the oftices of the recipients, and
that it was a commercial not a llterary prod-
uct, nevertheless held that the business of
gathering and communicating the news—the

gervice of purveylng it—was a legitimate busl-:

ness, meeting a distinctive comutercial want
and adding to the facilitles of the business
« *world, and partaking of the nature of prop-
erty in a sense that entitled it to the protec-
tion of a court of equity against piracy.

Qther cases are cited, but none that we
deem it pecessary to mention.

Not only do the acquisition and transmis-
glon of news require elaborate organization
and n large expenditure of money, skill, and
effort ; not only has it an exchange value to
the gatherer, dependent chiefly upon its nov-
elty and freshness, the regularity of the serv-
ice, its reputed reliability and thoroughness,
and its adaptability to the public needs; but
also, as is evident, the news has an exchange
value to one who can misappropriate it.

[10, 11] The peculiar features of the cas¢
arise from the fact that, while novelty and
freshness form so Important an element in the
success of the business, the very processes of
distribution and publication necessarily oc-
cupy a good deal of time. Complainant's
service, as well as defendant’s, is a daily serv-
ice to daily newspapers; most of the forelgn
news reaches this country at the Atlantic
séaboard, prineipally at the city of New York,
and because of this, and of time differentials
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due to the earth’s rotation, the distributlon
of news matter throughout the, country Is
principally from esst to west; and, since in
speed the telegraph and telephone easily out-
strip the rotation of the earth, it is a simple
matter for defendant to take complainant’s
news from bulleting or early editions of com-
plainant’s members In the eastern cities and
at the mere cost of telegraphic transmission
cause it to be published in western papers is-
sued at least as early as those served by com-
plainant, Besides this, and Irrespective of
time differentlals, irregularities in telegraphic
transmission on different lines, and the nox-
mal consumption of time in printing and dis-
tributing the newspaper, result in permitting
pirated news to be placed in the hands of de-
fendant's readers sometimes simultaneously
with the service *of competing Associatedi'
Press papers, occaslonally even earlier.

Defendant insists that when, with the sanc-
tien and approval of complainant, and &s the
result of the use of its news for the very pur-
pose for which it is distributed, a portion of
complainant’s members communicate it to
the general public by posting it upon bulletin
boards so that all may read, or by issuing it
to newspapers and distributing it indigerim-
inately, complainant no longer has the right
to coutrol the use to be made of it; that
when it thus reaches the light of day 1t be-
comes the common possession of all to whom
it 13 accessible; and that any purchaser of
g newspaper has the right to communlcate
the intelligence which it contains te anybody
and for any purpose, even for the purpose of
selling it for profit to newspapers published
for proflit in competitlon with complainant’s
members.

The fault in the reasoning lles in applying
as a test the right of the complalnant aa
ngainst the public, instead of considering
the rights of complainant and defendant,
competitors in business, as hetween them- -
gelves. The right of the purchaser of a
slagle newspaper to spread knowledge of its
contents gratultously, for any legitimate pur-
pose not unreasonably interfering with com-
pluinant’s right to make merchandise of it,
may be admitted; but to transmit that news
for commercial use, in ecompetition with
complainant—which i{s what defendant has
done and seeks to justify—is a very different
matter. In dolng this defendant, by its very
act, admits that it 1s taking material that has
been acquired by eomplainant ag the result of
organization and the expenditure of labor,
skill, and money, and which is salable by
complainant for money, and that defendant
in appropriating it and selling it as its own
15 endeavoring to reap where 1t has not sown,
and by disposing of it to newspapers that are
competltors of complainant’s members 18 ap-
propriating to itself the harvest *of those who®
have sown., Btripped of all disguises, the
process amounts to an unauthorized Interfer-
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énce with the normal operation of complain-
ant’s legitimate business precisely at the
point where the profit is to be reaped, in or-
der to divert a material portion of the profit
from those who have earned it to those who
have not; with special advantage to defend-
ant In the competition becnuse of the fact
that 1t is not burdered with any part of the
expense of gathering the news. The trans-
actlon speaks for itself and a court of equity
cught not to hesitate long in characterizing
it as unfalr competition In business,

The underlying principle Is much the same
as that which lies at the base of the equita-
ble theory of consideration in the law of
trusts—that he who has fairly pald the price
should have the beneficial use of the proper-
ty. Pom. Eq. Jur. § 981. It 18 no answer
to say that complainant spends its money for
that which is too fugitive or evanescent to be

. the pubject of property. That might, and
for the purposes of the discussion we are
assuming that it would furnish an answer In
a common-law controversy. But in a court
of equity, where the question is one of un-
foir competition, if that which complalnant
has acquired fairly at substahtial cost may
be sold fairly at substantlal profit, a com-
petitor who 1s misappropriating 1t for the pur-
pose of disposing of 1t to his own profit and
to the disndvantage of complainant cannot be
heard to say that it is too fugitive or evanes-
cent to be regarded as property. It has all
the attributes of property necessary for de-
termining that a misappropriation of it by a
competitor iz unfalr competition because con-
trary to good consclence.

[(2] The contention that the news 1s aban-
doned to the public for all purposes when
published in the first newspaper is untenable.
Abandonment 1s a questlon of intent, and the
entire organization of the Associnted Press
negatives such a purpose. The cost of the
service would be prohibited If the reward

+ were to be so imited. No single *newspaper,
no small group of newspapers, could sustain
the expenditore. Indeed, it is one ot the
most obvious results of defendant’s theory
that, hy permitting indiseriminate publica-
tion by anybody and everybody for purposes
of profit in competition with the news-gath-
erer, it would render publicatlon profitless,
or so little profitable as ln effect to cut off
the service by rendering the cost prohibitive
in comparison with the return. The practl-
cal needs and requirements of the business
are reflected in complainant’s by-laws which
have been referred to. Thelr effect is that
publication by each member must be deemed
not by any means an sbandonment of the
news to the world for any and sl purposes,
but a publication for Umited purposes; for
the beneflt of the readers ot the bulletin or
the newspaper as such; not for the purposs
of making merchandise of it as news, with
the result of depriving complainant's other

INTERNATIONAL NEWS SERVICE v. ASSOCIATED PRESS

73

members of their reasonable opportunity to
obtain just returns for thelr expenditures.

It is to be observed that the view we adopt
does not result in giving to complainant the
right to monopolize either the gathering or
the distribution of the news, or, without
complying with the copyright act, to prevent
the reproduction of its news articles, but only
postpones participation by complainant’s
competitor In the processes of distribution
and reproduction of news that it has not
gathered, and only to the extent necessary
to prevent that competitor from reaping the
frults of complainant’s efforts and expendi-
ture, to the partial exclusion of complainant,
and in violatlen of the principle that under-
lies the maxim “gle utere tno,” etc.

[13] It is sald that the elements of unfair
competition are lacking because there is no
attempt by defendant to palm off its goods as
those of the complainant, charaecteristic of
the most familiar, if not the most typical,
cases of ynfalr competition. Howe Scale Co.
v. Wyckoff, Seamans, etc., 198 U. 8. 118, 140,“
25 Sup. Ct. 609, 48 L. B4, 972. But we can-§
not concede that *the right to equitable relief
is confined to that class of cases. In the
presept ecase the fraud upon complainant's
rights is more direct and obvious. Regarding
news matter as the mere material from
which these two competing parties are en-
deavoring to make money, and treating it,
therefore, as quasi property for the pur-
poses of thelr business becausé they are both
selling it as such, defendant’s conduct difters
from the ordinary case of unfair competi-
tion in trade princlpally in this that, instead
of selling its own goods as those of complain-
ant, it substitutes misappropriation in the
place of misrepresentation, and sells com-
plainant’s goods as its own.

Besldes the misappropriation, there are
elements of imitation, of false pretense, in de-
fendant’s practices. The device of rewriting
complainant's news articles, frequently re-
sorted to, carries Iits own comment. The
habitual fallure to give credit to complain-

ant for that which is taken 1s significant.

Indeed, the entire system of appropriating
complainant’s news and transmitting it as a
commercial product to defendant's clients
and patrons amounts fo a false representa-
tion to them and te their newspaper readers
that the news transmitted 1s the resuit of
defendant’s own Investigation In the field.
Buf these elements, although accentuating
the wrong, are not the essence of it. It is
something more than the advantage of celeb-
rity of which complalnant Is being deprived.

[14] The doctrine of unclean hands is in-
voked &s s bar to rellef; it belng Insisted
that defendant’s practices against which com-
plainant seeks an injunction are not different
from the practice attributed to complainant,
of utllizing defendant’s mews published by
its subscribers. At this pelot it becomes
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necessary to consider a distinction that is
drawn by complainant, and, as we under-
stand it, was recognized by defendant also in
the submission "of proofs in the District
Court, between two kinds of use that may be
made by one news agency of news taken
® from the *bulletins and newspapers of the
other. The first 1s the bodily appropriation
of a statement of fact or.a news article, with
or without rewriting, but without Indepen-
dent investigation or other expense. This
form of pirating was found by both courts to
have been pursued by defendant systematic-
ally with respect to complainant’s news, and
agninst it the Circult Court of Appeals grant-
ed an injunction. This practice complaln-
. ant denles having pursued and the denial
was sustained by the finding of the District
Court. It 13 not contended by defendant that
the finding can be set aside, upon the proofs
as they now stand, The other use is to take
the news of a rival agency as a “tip” to be
fnvestigated, and It verified by independent
investigation the news thus gathered is =old.
This practice complalnant admits that it
has pursued and still is willing that defend-
~ ant shall employ.

Both courts held that complainant could
not be debarred on the ground of unclean
hands upon the score of pirating defendant’s
news, because not shown to be guilty of
sanctioning this practlce.

As to securing “tips” from a competing
news agency the District Court (240 Fed.
891, 995), while not sanctioning the practice,
found that both parties bad adopted it in
accordance with common business usage, 1n
the belief that their conduct was technlcally
lawful, and hence did not find in 1t any suffl-
ctent ground for attributing unclean hands
to complainant. 'The Circuit Court of Ap-
peals (245 Fed. 247, 1567 C. C. A, 436) found
that the tip habit, though discouraged by
complalnant, was “incurably journalistie,”
and that there was “no difiiculty in discrimt-
nating between the utilization of tips and
the bodlly appropriation of another's labor
in aceumulating and stating Information.”

We are inclined to think a distinetion may
be drawn between the utilization of tips and
the bodlly appropriatlon of news matter,

¢ either In its original form or after *rewriting
and without independemt investigation and
verification; whatever may appear at the
final hearing, the proofs as they now stand
recognize such a distinction; both parties
avowedly recognize the practice of taking
tips, and neither party alleges it to be un-
lawful or to amount to unfair competition in
business. In a line of English cases a some-
what analogous practice has been held not to
smount to an infringement of the copyright
of a directory or other book contalning com-
piled information, In Kelly v. Morris, L. R.
1 Bq, 691, 701, 702, Vice Chancellor Sir Wil-
Uam Page Wood (afterwards Lord Hatherly),
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dealing with such a case, said that defendant
was

“not entitled to take one word of the informa-
tion previously published without independently
working out the matter for himself, so as tu
arrive at the same result from the same com-
mon sources of Information, and the only use
that he can legitimately make of a previous pub-
lication is to verify his own calculations and
results when obtained.”

This was followed by Vice Chancelior Gif-
fard in Morris v. Ashbee, L. R, T Eq. 34,
where he said:

“Tn & case such axz this no one has a right to
take the results of the labour and expense in-
curred by another for the purposes of a rival
publication, and thereby save himself the ex-
pense and labour of working out and arriving
at these results by some independent road.”

A simliar view wes adopted by Lord
Chancellor Hatherly and the former Vice
Chancellor, then Giffard, L. J., in Pike v.
Nicholas, L. R. 5 Ch. App. Cas. 251, and short-
1y afterwards by the latter judge in Morris
v. Wright, L. R. 5 Ch. App. Cas. 279, 287,
where he saild, commenting upon Pilke v.
Nicholas:

“It was a perfectly legitimate course for the
defendant to refer to the plaintif®s book, and if,
taking that book as hiz guide, he weut to the
original suthorities and compiled his book from
them, he made no unfair or improper use of the
plaintifPs book ; and so here, if the fact be that
Mr. Wright used the plaintiff's *book in order
to guide himself to the persons om whom it
would be worth his while to cal}, and for no
other purpose, he made a perfectly legitimate
use of the plaintifs book.”

A llke distlnction was recognized by the
Circult Court of Appeals for the Second
Clirenit in Edward Thompson Co. v. Ameri-
can Law Book Co., 122 Fed, 922, 50 C. C, A.
148, 62 L. R. A. 607 and in West Pub. Co, v.
Edward Thompson Co., 176 Fed. 833, 818, 100
C. C. A, 303.

In the case before us, in the present state
of the pleadings and proofs, we need go no
further than to hold, as we do, that the ad-
mitted pursuit hy complainant of the prac-
tice of taking mews items published by de-
fendant's subscribers as tips to be investi-
gated, and, if verified, the result of the in-
vestigation to be sold-—the practice having
been followed by defendant alzo, and by
news agencles generally—is not shown to be
such as to censtitute an unconscientious or
inequitable attltude towards its adversary
so as to flx upon comyplalnant the taint of
unclean hands, and debar It on this ground
from the rellef to which it Is otherwlse en-
titled.

There I8 some critlelsm of the Injunction
that was directed by the Distriet Court upon
the golng down of the mandate from the Cir-
cuit Court of Appeals. In brief, it restralns
any taking or gainfully using of the com-

"Z4n
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plainant’s news, either bodily or in substance
from bulleting issued by the complainant or
any of its members, or from editions of thelr
newspapers, “until {a commercial value as
news to the complainant and all of {Ls mem-
bera hdas passed gway.” The part complained
of is the clause we have italicized; but if
this be indefinite, It is no more so than the
eritieism., Perhaps it would be better that
the terms of the Injunction be made specifie,
"and o framed as to confine tbe restraint to
an extent consistent with the reasouable pro-
tection of complalnant's newspapers, each in
¢ its own area and for a specifled tinie after its
*publication, against the competitive use of
pirated news by defendant’s customers. But
the case presents practical @ifficulties; and
we have not the materials, either in the way
of & definite suggestion of amendment, or in
the way of proofs, upon which te frame a
specifie infunction; hence, while not express-
ing approval of the form adopted by the Dis-
trict Court, we decline to modify it at this
preliminary stage of the case, and will leave
that court to deal with the matter upon ap-
propriate application made to it for the pur-
pose.
The decree of the Circuit Court of Appeals
will be
Attirmed,

Mr. Justice CLARKE teok no part in the
consideration or decislon of this case.

Mr. Justice HOLMES, dissenting.

When an uncopyrighted combination of
words is published there 18 no general right
to forbid other people repeating them—in
other words there is no property in the com-
bination or in the thoughts or facts that the
words express. FProperty, a creation of law,
does not arise from value, although exchange-
tble—a matter of fact. Many exchangeable
values may be destroyed intentionally with-
out compensadon. Property depends upon
exclusion by luw from interference, and a
person is not excluded from using any combi-
natlon of words merely because some one has
used it before, even if it took labor and genlus
to make it. If a given person is to be pro-
hibited from making the use of words that
his neighbors are free to make some other
ground must be found. Onae such ground is
vaguely expressed in the phrase unfair trade,
This means that the words are repeated by
a competitor o business in such a way as

- to convey a misrepresentation that materially
alnjures the person who first used them, by
e approprinting credit of some kind *which the
first user hag earned. The ordinary case Is
i representation by device, appearance, or
other {ndirection that the defendant’s goods
come from (he plaintiff, But the only reason
why it 1s actionable to make such a represen-
tation is that it tends to give the defendant
an advantsge In his eo.wpetition with the
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plalntif and . that it 18 thought undesirable
that an advantage should be galned in that
way. Apart from that the defendant may
use such’unpatented devices and uncopyright-
ed comhinationg of words as he likes. The
ordinary case, I say, s palming off the de-
fendant’s product as the plaintiff’s but the
same evil may follow from the opposite false-
hood—from saying whether In words or by
implication that the plaintiff’s product is the
defendant’s, and that, it seems to me, is what
has happened here.

Fresh news is got only by enterprise and
expense. To produce such news as it is pro-
duced by the defendant represents by impli-
catlon ‘that it has peen acquired by the de-
fendant’s enterprise and at its expeuse.
When it comes from one of the great news
collecting agencies like the Associated Press,
the source generally is indicated, plainly im-
porting that credit; and that such a repre-
sentation is implied way be inferred with
some confldence from the unwillingness of
the defendant to give the credit and tell
the truth. If the plaintiff produces the rews
at the same time that the defendant does, the
defendant’'s presentation impliedly denles to
the plaintiff the credit of collecting the facts
and assumes that eredit to the defepdant.
If the plaintiff is later In “Western citles it
naturally will be supposed to have obtained
its Information from the defendant. The
falsehood is g little more subtle, the tnjury,
a little more Indirect, than In ordinary cases
of unfair trade, but I think that the princl-
ple that condemns the one condemns the oth-
er, It isa question of how strong an infusion
of fraud s necessary to turn a favor into a
poison. The dose seems to me strong %
*enough here to need a remedy from the law, &
But as, In my view, the only ground of com-
plaint that can be recognized without legis-
lation is the implied misstatement, it can be
corrected by stating the truth; and a suit-
gble acknowledgment of the source is all
that the plaintiff can require. I think that
within the limits recognized by the decislon’
of the Court the defendant sghould be en-
Joined from publishing news obtained from
the Associated Press for hours after
publication by the plaintiff unless it gives ex-
press -credit to the Assoclated Press; the
number of houts and the form of ucknowl-
edgment to be settled by the Distriey Court

Mr. Justice MAEENNA concurs ln this
opinion,

Mr. Justice BRANDEIS, dissenting.

There are published in the United States
about 2,500 dally papers,t More than 800 of
them are supplled with domestic and forelgn
news of general interest by the Assoclated
Press—a corporution withont capital stock

18¢s American Newkpapsr Apnual and Directory
1918) pp. 4, 10, 1193-1212,
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which does not sell news or earn or seek to
earn profits, but serves merely as an instru-
mentality by means of which these papers
supply themselves at joint expense with such
news. Papers not memnbers of the Associated
Press depend for their news of general in-

Eterest largely upon egencles organized for

Yprofit.2 Among these agen*cies s the Inter-
national News Service which supplies news to
about 400 subseribing papers. It bas, like
the Associated Press, bureaus and corre-
spondents in this and foreign countries; and
its aunual expendlitures in gathering and dis-
tributing news is about $2,000,000. Ever
since 1ts organization in 1908, it has includ-
ed among the sources from which 1t gathers
news, copies (purchased in the open wnarket)
of early editions of some papers published
by members of the Associated Press and the
bulletins publicly posted by them. These
items, which constitute but a smali part of
the news transmitted to its subscribers, are
generally verified by the International News
Service before transmission; but frequently
items are transmitted without verification;
and oceasionally even without being re-writ-
ten, In no case {s the fact disclosed that
-guch item was suggested by or taken from a
;paper or bulletin published by an Associated
Press member,

No guestion of statutory copyright is in-
volved. The sole question for our considera-
tion is this: Was the International News
Service properly enjoined from using, or
causing to be used gainfully, news of which
it acquired knowledge by lawful means
{namely, by reading publicly posted bulletins
or papers purchased by It in the open mar-

- ket) merely because the news had been orig-
inally gathered Ly the Assoclated I'ress and

continued to be of value to some of its mem-:
bers, or because it ¢id not reveal the source.

from which it was acquired?

The *“ticker” cases, the cases concerning
Hterary and artistic compositions, and cases
of unfair competition were retied upon in
support of the injunction. But it Is admitted
that none of those cases affords a cowplete
analogy with that before us. The question
presented for decision is new, and it is im-
portant.

News is a report of recent occurrences.
The business of the news ageuncy is to gather

+« gystematically knowledge *of such occurrences
of interest and to distribute reports thereof.
The Assoctated Press contended that knowl-
edge so acquired is property, because 1t costs

2 The Associated Press, by Frank B. Noyes, Sen.
Doc. No. 27, 63d Congress, First Session. In a briet
filed in thie court by counsel for the Assoclated
‘Press the number of its members 18 stated to be
1030, Some members of the Associated Press aTe
also subscribers to the International News Service,

Strictly the member is not the publishing con-
.¢ern, but an indlvidual who s the sole or part
owner of a newspaper, or an executive officer of a
-company which owns one. By-laws, article II, sec-
4lon 1.
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money and labor to produce and because it
has value for which those who have it not
are ready to pay; that it remains property
and is entitled to protection as long as it has
commercial value as news; and that to.pro-
tect it effectively, the defendant must be en-
joined from making, or causing to be made,
any gainful use of it while it retains such
value. An essential element of individunal
property is the legal right to exclude others
from enjoying it. If the property is private,
the right of exclusion may be absolute; if
the property is affected with a public inter-
est, the right of exclusion s gqualified. But
the fact that a product of the mind has cost
its producer money and labor, and has a val-
ue for which others are willing to pay, 1s not
sufficient to ensure to it this legal attribute
of property. The general vule of law is,
that the noblest of buman productions—
knowledge, truths ascertained, conceptions,
and {deps—become, after voluntary communi-
catlion to others, free as the air to cotnmon
use. Upon these incorporeal productions the
attribute of property is continued after such
communication only in ecertain classes of
cages where publie polley has seemed to de-
mand It. 'These exceptions are confined to
productions which, in some degree, involve
creation, invention, or discovery. But by no
means all such are endowed with this attrl-
bute of property. The creations which are
recognized as property by the common law
are literary, dramatic, musical, and other
artistic ereations; and these have also pro-
tection under the copyright statutes. The
inventions and discoveries upon which this
attribute of property is conferred only by
statute, are the few comprised within the
patent law, There are also many other cases
in which courts interfere to prevent curtail- -
ment of plaintiff’s enjoyment of incorporeal
productions; and in which the *right to reliefs
is often called a property right, but is such
only in a speclal sense. In those cases, the
plaintiff has no absolute right to the protec-
tion of his productlon; he has merely the
qualified right to be protected as against the
defendant's acts, because of the special rela-
tion in which the latter stands or the wrong-
ful method or means emploved in acguiring
the knowledge or the manner in which it is
used. Protection of this character is afford-
ed where the suit is based upon breach of
contract or of trust or upon unfair compe-
tition. ’

The kunowledge for which protection 1s
sought in the case at bar is not of a kind
upon which the law has heretofore conferred
the attributes of property; nor s the man-
per of 1ts acquisition or use nor the purpose
to which it is applled, such as has hereto-
fore been recognized as entltling a plaintiff
to rellef,

First, Plaintiff’s principal reliance was up-
on the “ticker” cases; but they do not sup-
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port its contention. The leading cases on
this subject rest the grant of relief, not upon
the existence of a general property right in
news, but upon the breach of a contract or
trust concerning the use ¢of news communi-
cated; and that element ds lacking here. In
Board of Trade v. Christie Graln & Stock
Co., 198 U. 8. 238, 250, 25 Sup. Ct. 637, 639
49 L. Ed. 1031) the court sald the Board—

“does not lose its rights by communicating the
regult [the quotations] to persons, even if many,
in confidential relaticns to itzelf, under a con-
tract not to make it public, and strangers to
the trust will be restrained from getting at the
knowledge by inducing & breach of trust and
using knowledge cbtained by such a breach.”

And 1t 18 also stated there (198 U. 8. 251,
25 Sup. Ct, 640, 49 L. Ed. 1031):

“Time {8 of the essence in matters like this,
and it fairly may be said that, if the contracts
with the plaintiff are kept, the information will
not become public property until the plgintiff
has gained its reward.”

a_ The only other case In this court which re-

e lates to this subjeet 18 Hunt v. N. Y. Cotton

« Exchange, 205 U. 8, *322, 27 Sup. Ct. 529, 51
L. Ed. 821. Whlle the opinlon there refers
the protection to a general property right in
the quotations, the facts are substantially
the same as those in the Christle Case, which
1s the chief authority on which the decision
18 based. Of the cases In the lower Federal
-courts and In the state courts it may be said,
that most of them too can, on their facts, be
reconciled with this principle, though much
-of the language of the courts cannot be.s In
splte of anything that may appear in these
cases to the contrary it seems that the true
prineiple is stated in the Christle Case, that
the collection of guotations “stands Iike a
trade secret.,” Angd in Dr. Miles Medical Co.
v. Park & Sons Co.,, 220 U, 8. 373, 402, 31
Sup. Ct. 376, 382 (55 L. Ed. 502), this court
-says of a trade secret:

“Any one may use it who fairly, by analyéis
and experiment, discovers it. But the com-

! Board of Trade of City of Chicago v. Tucker,
. 221 Fed, 805, 137 C. C. A, 255; Board of Trade of
“City of Chicago v. Price, 213 Fed. 336, 130 C. C. A.
302; McDearmott Commission Co. v, Board of
Trade of Cliy of Chicago, 145 Fed, 861, 77 C. C. A
4718, 7 L. R. A. (N. 8.) 889, 8 Ann, Oss. 7659; Board
-of Trade v. Cella Commission Co., 145 Fed. 23, 76
C. C. A. 28; Natlonal Tel. News Co. v. Western
Union Tel. Co. 119 Fed. 204, 56 C. C. A. 158, 60 L.
R. A, 805; IlHncis Commission Co. v, Cleveland
Tel. Co,, 113 Fed, 301, 66 C. C, A. 205; Board of
Trade v, Hadden-Krull Co. (C, C.) 109 Fed., 705;
Cleveland Tel. Co. v. Btone (0. C.) 105 Fed. 794;
Board of Trade v. C. B. Thomson Commiasion C»,
{C. C.) 103 Fed. 802; Kiernan v. Manhattan Quo-
tatlon Telegraph Co. 60 How, Prac. (N. Y.) 194,
‘The bill in ¥, W. Dodge Co. v. Construction In-
formation Co., 183 Mass. 62, 68 N. B. 204, 60 L. R.
A. 810, 97 Am, Bt. Rep. {12, was expressly based on
‘breach of contract or of trust, It has been sug-
gested that a Board of Trade has a right of prop-
orty in its quotations because the facts reported
.originated in its exchange. The point has been
‘mentiotied several timea in the cases, but no great
dmportance seems to have been attached fo it

INTERNATIONAL NEWS SERVICE v. ASSOCIATED PRESS

T

plainant {8 entitled to be protected agalnst in-
vagion of ita right in the process by fraud or
by breach of trust or contract.”

See John D. Park & Bons Co. v. Hartmau,
153 Fed. 24, 29, 82 C. C. A, 158, 12 L. R. A.
(N. 8.) 135.

The leading English case, Exchange Tele
graph Co. v. Gregory & Co., [1896] 1 Q. P "
147, i3 also rested clearly upon a breach of v
contract or trust, although there iy some *ref- &
erence to a general property right. The
later English eases seem to have rightly un-
derstood the basls of the decislon, and they
have not sought to extend it further than
wag Intended. Indeed, we find the positive
suggestion in some cases that the only ground
for relief 18 the manner In which knowledge
of the report of the news was acquired.+

If the news involved In the case at bar had
been posted 1o violation of any agreement be-
tween the Assoclated Press and its members,
questions similar to those in thé “ticker”
cases might have arisen. But the plaintiff
does not contend that the posting was wrong-
ful or that any papers were wrongfully is-
sued by its subscribers. On the contrary it
iz conceded that both the bulletins and the
papers were dssued In accordance with the
regulations of the plaintiff, Under such elr-
cumstances, for a reader of the papers pur-
chased in the open market, or a reader of
the bulletins publicly posted, to procure and
use galnfully, information therein contained,
does not involve Inducing any one to commit
& breach elther of contract or of trust, or
committing or in any way abetting a breach
of confidence. :

Second. Plaintiff also relled upon the cas-
es which hold that the common law right of
the producer to prohibit copylng is not loat
by the private circulation of a literary com-
posttion, the delivery of a lecture, the ox-%
hi*bition of a painting, or the performance of
& dramatic or musical composition.t These

¢In Exchange Telegraph Co., Lid., v. Howard,
22 Times Law Rep, 375, 877, 1t is intimated that It
would be parfectly permfssible for the defendant to
take the score from & nhewspaper supplied by the
plajntift and publish ft. And it is suggested tn Hx-
change Telegraph Co., Ltd., v. Central News, Ltad,,
{1897] 2 Ch. 48, 54, that there are sources from
which the defendant might be able to get the In-
formation coliected by the plalntiff and publish it
without committing any wrong. Copinger, Law of
Copyright (5th Ed.) p. 85, explalns the Gregory
Case on the basls of the breach of confidence in-
volved. Richardzon, Law of Copyright, p. 89, also
inclines to put the case *“on the footing of impiled
confidence.”

* Forrie v, Frohman, 223 U. B, 424, 32 SBup, Ct. 263,
56 L. Ed. 492; Amerlean Tobacco Co, v. Wercke
meiater, 207 U. 8. 234, 299, 28 Sup. Ct, 72, 62 L. Ed.
208, 12 Ann. Cas. 695; Universal Film Mig, Co. v.
Copperman, 218 Fed. 677, 134 C. 0. A, 306; Werck-
meister v, American Lithographic Co., 134 ¥ed. 321,
69 C. C, A, 653, 68 L. R, A, 591; Drummond v. Alte-
mus (C, C.) 60 Fed, 338: Bouclcault v. Hart, 13
Blatchf., 47, Fed. Cas. No. 1892; Crowe v. Aiken,
2 Blss, 208, Fed. Cas. No. 3441; Boucicanlt v. Fox,
B Blatchf, 87. Fed. Cas, No. 1691; Bartlett v. Crit. -
tenden, § McLean, 53, Fed. Cas. No. 1,078: Bartlett
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cases rest upon the ground that the common
law recognizes such productions as property
which, despite restricted communication, con-
tinues until there is a dedication to the pub-
lic under the copyright statutes or otherwise.
But they are inapplicable for two reasons:
(1) At common law, as under the copyright
acts, Intellectual productions are entitled to
such protection only if there is underneath
something evincing the mind of & creator or
originator, however modest the requirement.
The mere record of isolated happenings,
whether 1in words or by photographs not in-
volving artistic skill, are denled such protec-
tion.e (2) Atcommon law, as under the copy-
right acts, the element in Intellectual pro-
ductions which secures such protection, is
not the knowledge, truths, ideas, or emotlons
which the composition expresses, but the
form or sequence In which they are express-
ed; that 1s, “some new collocation of visi-
ble or audible points—of lines, colors, sounds,
s or *words.” See White-Smith Music Co. v.
Apollo Co., 209 U. 8. 1, 19, 28 Sup, Ct. 319,
52 L. Ed. 655, 14 Ann, Cas. 628; Kalem Co.
v. Harper Bros., 222 U. &, 65, 63, 32 Sup. Ct.
20, 56 L. Ed. 92, Ann. Cas. 18134, 1285. An
author's theories, suggestions, and specula-
tions, or the systems, plans, methods, and
arrangements of an originator, derive ne
such protection from the statutory copyright
of the book in which they are set forth;?
and they are likewise denied such protection
at common law.8
That news 1s not property in the strict
gense is illostrated by the case of Sports and
General Press Agency, Ltd., v. “Our Dogs”
' Publishing Co., Ltd., {1916] 2 K. B. 880, where
the plaintiff, the assignee of the right to
‘photograph the exhibits at a dog show, was
refused an injunction against defendant who

v. Orittenden, 4 McLean, 200, Fed. Cas. No. 1083;
Tompkins v. Halleck, 133 Mass. 32, 43 Am. Rep. 480;
Aronson v. Baker, 48 N, J. Egq. 365, 12 Atl, 177,
Calrd v. Sime, L. R, 12 App. Cas, 326; Nicols v,
Pitman, L. R. 26 Ch. D. 374; Abernethy v, Hutchin-
som, 3 L..J. (O. 8) Ch. 209; Turner v. Robinscn,
10 Ir. Eq. Rep. 121,

$Compare Blelsteln y, Donaldson Lithographing
Co., 188 U. S, 239, 250, 22 Sup. Ct. 298, 47 L. Ed. 460;
Higgins v, Keuftel, 146 U. 8, 428, 432, 11 Bup, Ct. 731,
36 L. Ed. 470; Burrow-Giles Lithographiec Co. V.
Ssrony, 111 U. 8. 53, 68-60, 4 Sup. Ct. 279, 28 L. Ed.
349 ° Baker v. Selden, 101 U. 8. 99, 105, 106, 25 L.
Ed. 841; Clayton v. Stone, 2 Palne, 382, Fed. Cas.
No. 2.872; Natlonal Tel. News Co. v. Western Un-
jon Tel. Co., 119 Ped. 294, 296-208, 6§ C. C. A. 198,
6 L. R. A. 805; Banks Law Pub. Co. v. Lawyers’
Co-operative Pub. Co., 169 Fed. 386, 301, M C. C. A.
642, 17 Ann, Cas, 9%7.

T Baker v. Selden. 101 U. 8. 9, 2% L. Ed. 841;
Perris v. Hexzamer, 99 U, B. 674, 26 L. Bd. 308;
Barnes v. Miner (0. C.) 122 Fed. 430, 481; Burnell
v. Chown (C. C.) 63 Fed. 993; Tate v. Fullbrook,
[1908] 1 K. B. 821; Chilton v. Progress Printing &
Publishing Co., [1895] 2 Cb. 28, 34; Kenrick & Co.
v. Lawrence & Co., L. R. 26 Q. B. D. #§; Pike v.
Nicholss, L, R. 5 Ch. App. 261

¢ Bristol v. Equitable Life Assurance Soclety, 132
N. Y. 264, 30 N. E. 506, 28 Am_ St. Rep, 668; Haekine
v. Ryan, 71 N..J, Eq. 676, 64 Atl, 436,
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had also taken pictures of the show and was
publishing them. The court said that, ex-
cept In so far as the possession of the land
occupied by the show enabled the proprietors
to exclude people or permit them on condi-
tion that they agree not to take photegraphs
(which condition was not imposed in that
case), the proprietors had no exclusive right
to photograph the show and could therefore
grant no such right. And it was farther
stated that, at any rate, no matter what con-
ditions might be imposed upon those enter-
ing the grounds, if the defendant had been
on top of a house or in some position where
he could photograph the show without in-
terfering with the physical property of the
plaintiff, the plaintiff would have no right
to stop him. If, when the plaintiff creates
the event recorded, he is not entitled to thed
exclusive first publication of the *news (In%
that case a photograph) of the event, no rea-
gon can be shown why he should be accorded
such protection ag to events which he simply
records and transmits to other parts of the
world, though with great expenditure of time
and money.

Third. It news be treated as possessing the
characteristics not of a trade secret, but of
literary property, then the earliest issue of
g paper of general circulation or the earllest
public posting of a bulletin which embodies
guch news would, under the established rules
governing literary property, operate as a pub-
lication, and all property in the newg would
then cease. Resisting this conclusion, plain-
tiff relied upon the cases which hold that un-
copyrighted intellectual and artistic property
survives private circulation or a restricted
publication; and it contended that in each
fssue of each paper, a restriction is to be
implied, that the news shall not be used gain-
fully in competition with the Associated
Press or any of its members. There 1s no
basis for such an implication. But it ls,
also, well settled that where the publication
ig in fact a general one—even express words
of restriction upon use are inoperative. In
other words, a general publication is effec-
tive to dedicate literary property to the pub-
le, regardless of the actual Intent of its
owner.* In the cases dealing with lectures,
dramatic and musical performances, and art
exhibitiong,1¢ upon which plaintiff relied,
there was no general publieation in print
comparable to the issue of daily newspapers
or the unrestricted public posting of bul-
letins. The principles governing those cases
differ more or less in application, if not In
theory, from the principles governing the is- ¥
sue of printed coples; *and in so far as they by

* Jewelers’ Mercantile Agency v. Jewelers’ Pub-
lshing Co., 156 N. Y. 241, 40 N. E. 872, 41 L. R, A.
846, 62 Am. St. Rep, 666; Wagner v. Conried {(C.
() 125 Fed. 798, 801; Larrowe-Lolsette v, O'Lough-
lin (C, C.) 88 Fed. 886.

¥ fec cases In note 6, supra;
of Copyright, p. 128,

Richardson, Lew
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do differ, they have no application to the case
at bar. :

Fourth, Plaintiff further contended that
defendant's practice constitutes unfair com-
petition, because there 1s *“appropriaton
without cost to itself of values created by"
the plaintiff; and it 1s upon this ground that
the declsion of this court appears to be
based. To appropriate and use for profit,
knowledge and ideas produced by other men,
without making compensation or even ac-
knowledgment, may be inconsistent with a
finer sense of propriety; but, with the ex-
ceptions indicated above, the law has here-
tofore sanctioned the practice. Thus it was
held that one may ordinarlly make and sell
anything in any form, may copy with exact-
ness that which another has produced, or
may otherwise use his ideas without his con-
sent and without the payment of compensa-
tion, end yet not Infliet a legal Injury;11
and that ordinarily one is at perfect liberty
to find out, if he can by lawful means, trade
secrets of another, however valuable, and
then use the knowledge so acquired gainfully,
although it cost the original owner much In
effort and In money to collect or produce.12

# *Buch taking and gainful use of a product
of ahother which, for reasons of public poll-
¢y, the law has refused to endow with the
attributes of property, does not become un-
lawful because the product happens to have
been taken from a rival and is used in com-
petition with him. The unfairness In compe-
tition which hitherto has been recognized by
the law as a basls for relief, lay in the man-
ner or means of conducting the business;
and the manner or means held legally unfair,
involves either fraud or force or the daing
of acts otherwise prohibited by law. In the
“passing off” cases (the typical! and most
common case of unfair competition), the
wrong consists In fraudulently representing
by word or act that defendant’s goods are
those of plaintlff. See Hanover Milling Co.
v. Metecalf, 240 U. 8. 403, 412, 413, 36 Sup. Ct.
857, 60 L. Ed. 713. In the other cases, the

4 Flagg Manufacturing Co. v. Holway, 178 Mass,
83, §p N. E. 667; Bristol v. Equitable Lite Assur-
ance Society, 132 N. Y, 264, 80 N. BE. 505, 28 Am.
8t, Rep. 668; Keystone Type Foundry v. Portland
Publishing Co., 186 Fed. €90, 108 C. C. A. 508.

2 Chadwick v. Covell, 151 Mass. 190, 23 N. E. 1068,
6 L. R. A. 839, 21 Am. 8t Rep, #42; Tabor v. Hoff-
man, 118 N. Y. 30, 26, 23 N. E, 12, 18 Am, 5t. Rep.
740; James v. James, L. R. 13 Eq, 421. Even when
knowledge fs compiled, as in a dictlonary, and
wcopyrighted, the suggestions and sources therein
may be freely used by a later compiler. The copy-
rght protection merely prevents his taking the ultl-
mate data while avoiding the labor and expense
involved in complling them. Pike y. Nicholas, L.
R. 5 Ch. App. 251; Morris v, Wright, L. R. § Ch.
App. 279: Edward Thompson Co. v. Amsrican Law
Bock Co., 122 Fed. 822, 69 C. C. A, 148, €2 L. R. A.
607; West Pub. Co, v. Edward Thompson Co,, 176
Fed, 833, 100 €. C. A. 303. It 18 assumed that fn the
abwence of copyright, the data compiled could be
freely used. Bee Morrls v. Ashbes, L. R, 7 Hq. 84,
40, Compare also Chilton v. Progress Frinting &
Publishing Co., [1895] 2 Ch. 29, .
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diversion of trade was effected through phy-
sleal or moral coerclom, or by inducing
breaches of contract or of trust or by entle-
ing away employés. In some others, called
casey of slmulated competition, relief was
granted because defendant’s purpose was un-
lawful; namely, not competition but dellb-
erate and wanton destruction of plah.tifis
bustness.13
*That competition is not unfair in a legal ®

sense, merely because the profits gained are
unearned, even If made at the expense of a
rival, {s shown by many cases besldes those
referred to above. He who follows the plo-
neer Into a new mearket, or who engages in
the manufacture of an article newly intro-
duced by another, secks profits due largely to
the labor and expense of the first adventur-
er; but the law sanctions, indeed encourages,
the pursuit.i+ He who makes a clty known
through his product, must submit to sharing
the resultant trade with others who, perhaps
for that reason, locate there later. Canal Co,
¥, Clark, 13 Wall, 311, 20 L. Ed, 581; Elgin
National Watch Co. v. Illinols Watch Co.,
179 U. 8. 665, 673, 21 Sup. Ct. 270, 45 L. Ed.
365. He who has made his name a guaranty
of quality, protests in vain when another
with the same name engages, perhaps for
that reason, in the same Mnes of business;
provided, precaution s taken to prevent the
public from being decelved into the belfef
that what he is selling, was made by his
competitor. One bearing a name made fa-
mous by another is permitted to enjoy the
unearned benefit which necessarily flows
from such use, even though the use proves
harmful to him who gave the name value.
Brown Chemical Co. v. Meyer, 139 U. 8. 540,
544, 11 Sup. Ct. 625, 85 L. B4, 247; Howe

B “Trust Laws & Unfair Competition” (U. 8,
Bureau of Corporations, March 16, 1916) pp. 301-
831, 832-461; Nims, Unfair Competition and Trade-
Marks, ¢. XiX; Sperry & Hutchinson Co. v. Porn+
mer (D. C.V 199 Fed, 309, 314; Racine Paper Goods
Co. v. Dittgen, 171 Fed, 631, 96 C. C. A. 433; Schon-
wald v. Ragains, 82 Okl. 223, 122 Pac. 203, 35 L. R.
A, (N, 8.) 84; Attorney General v. National Cash
Reglater Co., 132 ‘Mich, 9%, 148 N, W. 420, Ann, Cas.
1816D, €38; Witkop & Holmes Co. v, Great Atlantiz
& Paciflic Tea Co., 69 Mliac. Rep. 90, 124 N. Y. Bupp.
$56, §68; Dunshee v. Standard Ol Co., 152
Iowa, £18, 132 N. W, 871, 8 L. R. A. (N. 8. 23 ;
Tuttle v, Buck, 107 Minn, 145, 113 N. W. 946, 22 L.
SRMA. (N. 8.) 699, 131 Am. St, Rep. 448, 16 Ann. Cas,

The cises of Fonotipla Limited v. Bradley (C. C.)
171 Fed. 951, and Prest-O-Lite Co. v. Darvis (D. C.}
209 Fed,.017, which were strongly relled upon by the
plaintift, contain expressions indicating rights pos.
sibly broad enough to sustaln the injunction in the
case at bar: but both cases Involve elements of
“pasaing off.” Ses also Prest-O-Lite Co. v; Davis,
215 Fed. 849, 131 C, C, A, 491; Searchlight Gas Co.
v. Prest-O-Lite Co., 215 Fed. 632, 131 €. C. A. 626;
Prest-O-Lite Co. v. H. W, Bogen (C. C.) 208 Fed,
915; Prest-O-Lite Co. v. Avery Lighting Co. (C. C.)
161 Fed. 848. In Prest-O-Lite (Jo. v. Auto Acetylens
Light Co. (G, C.) 191 Fed, %0, the bill was dismisg-
ed on the ground that no deception was shown.

3 Magee Furnace Co. v, Le Barron, 127 Mases. 115;
Ricker v. Rallway, 30 Me, 305, 403, 33 Atl. 338, _
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Scale Co. v. Wyckoff, Seamans & Benedlct,
198 U. S. 118, 25 Sup. Ct. 609, 48 L. BEd. 972}
Donnell v. Herring-Hall-Marvin Safe Co.,
208 U. S. 267, 28 Sup. Ct. 288, 52 L. Ed. 481;
Waterman Co. v. Modern Pen Co., 235 U. B,
88, 35 Sup. Ct. 81, 59 L. Ed. 142. See Sax-
lehner v. Wagner, 216 U. 8. 375, 30 Sup. Ct.
298, 54 L. Ed. 525.

The means by which the International
News Service obtains news gathered by the
Associated Press is also clearly unobjectlon-
able. It is taken from papers bought in the
open market or from bulleting publicly post-

% ed. *No breach of contract such as the court
considered to exist in Hitchman Coal & Coke
Co. v. Mitchell, 245 U. S. 229, 234, 38 Sup.
Ct. 85, 62 L. Ed. 260, L. R. A. 1918C, 497,
Ann. Cas. 1918B, 461; or of trust such as
was present In Morison v. Moat, 9 Hare, 241;
and neither frand nor force is involved.
The manner of use 1s likewise unobjection-
able. No reference is made by word or by
act to the Assoclated Press, either In trans-
mitting the news to subscribers or by them
in publshing it In their papers. Neither

the International News Service nor its sub-

geribers iz gaining or meeking to galn in its
business a benefit from the reputation of the
Associnted Press. They are merely using lts
product without making compensation. See

Bamforth v. Douglass Post Card & Machine .
g 0 one or more of the 400 other papers which

Co. (C. C.) 158 Fed. 355; Tribune Co, of Chi-
cago v. Assoclated Press (C. C.} 116 Fed. 126.
That they have a legal right to do, hecause

the product is not property, and they do not |

stand in any relation to the Associated Press,
either of contract or of trust, which other-
wise precludes such use. The argument is
not advanced by characterlzing such taking
and use a misappropriation.
1t is mlso suggested that the fact that de-
fendant does not refer to the Assoclated
Press as the source of the news may furnish
& basis for the relief. PBut the defendant and
1ty subseribers, unlike members of the As-
soclated Press, were under mo contractual
obligation to disclose the source of the news;
and there is no rule of law requiring ac-
¥nowledgment to be made where uncopy-
righted matter s reproduced. The Interna-
tional News Service is sald to mislead its
subscribers into believing that the news
transmitied was originally gathered by it
and that they In turn mislead their readers.
There is, In fact, no representation by either
of any kind. Sources of information are
sometimes given because required by con-
tract; sometimes because naming the source
gives authority to an otherwise incredible
statement; and sometimes the source s
B.named because the agency does not wish to
¥ take the *responsibility Itself of giving cur-
reney to the news, But no representation
can properly be implied from omission to
mentlon the source of informstion except
that the International News Service 1s trans-
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mitting news which 1t belleves to be credi-
ble.

Nor s the use made by the International
News Service of the Information taken from
papers or bulletins of Associated Press mem-
bers legalty objectlonable by reason of the
purpose for which it was employed. The
acts here complained of were not done for
the purpose of injuring the business of the
Associated Press. Thelr purpose was not
even to divert its trade, or to put it at a dis-
advantage by lessening defendant’s neces-
sary expenses. The purpose was merely to
supply subscribers of the International News
Service promptly with all avallable news.
The sult is, as this court declares, in sub-
stance one brought for the benefit of the
members of the Associated Press, who would
be proper, and except for their number per-
haps necessary, partles; and the plaintiff
conducts the suit as representing their inter-
ests. It thus appears that the protection giv-
en by the Injunction is not actually to the
business of the complalnan{ news agency;
for this agency does not sell news nor seek
to earn profits, but is a mere {nstrumentality
by which 800 or more newspapers collect
and distribute news. It ig these papers sev-
erally which are protected; and the protec-
tion afforded is not from competition of the
defendant, but from possible competition of

recelve the defendant’s service. Further-
more, the protection to these Associated
P’ress members consists merely In denying
to other papers the right to use &s news, in-
formation which by authority of all con-
cerned, had theretofore been given to the
public by some of those who jolned in gath-
ering 1t; and to which the law denies the

!attributes of property. There is in defend-
_ant's purpose nothing on which to base a

claim for relief, 8

*It is furtber sald that, while that for:"
which the Assoclated Press spends lts money
is too fugitive to be recognized as property
jin the common-law courts, the defendant
cannot be heard to say so in a court of eq-
uity, where the question is one of unfair
competition. The case presents no elements
of equitable title or of breach of trust. The
only possible reason for resort to a court of
equity In a case like this is that the remedy
which the law gives is inadeguate. If the
plainti®f has no legal cause of action, the
suit necessarily falls. Levy v. Walker, L.
R. 10 Ch. D. 436, 449. There 1s nothing in
the situation of the parties which can estop
the defendant from saying so.

Fifth. The great development of ugencies
now furnishing country-wide distribution of
news, the vastness of our territory, and
improvements in the means of transmitting
intelligence, have made it possible for a
news agency or newspapers to obtaln, with-
out paying compensation, the fruit of an-

. other’s efforts and to use news so obtalned .
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gainfully In competition with the origlnal
collector. The Injustice of such action is

obvious. But to give relief agalnst it would

involve more than the application of exist-
ing rules of law to new facts. It would re-
quire the making of a new rule in analogy
to existing ones. The unwritten law posses-
ses capacity for growth; and has often-satis-
fied new demands for justice by Invoking
analogies or by expanding a rule or prin-
ciple. This process has been in the main
wisely applied and should not be discontin-
ued. Where the problem is relatively sim-
ple, a3 it is apt to be when private Interests
only are involved, it generally proves ade-
quate. But with the increasing complexity
of soclety, the publle interest tends to be-
come oninipresent; and the problems present-
ed by new demands for justice cease to be
simple. Then the creation or recognition
by courts of a new private right may work
e serifous injury to the general public, unless
tthe *boundaries of the right are definitely
established and wisely guarded. In order
to reconcile the new private right with the
public interest, it mny be necessary to pre-
scribe limitations and rules for its enjoy-
ment; and also to provide administrative
machinery for enforeing the rules. It is
largely for this reason that, in the effort
to meet the many new demands for justice
incident to a rapidly changing clivilization,
resort to legislatlon has latterly been had
with increasing frequency.

The rule for which the plaintiff contends
would effect an important extension of prop-
erty rights and a corresponding curtallinent
of the free use of knowledge and of ideas;
and the facts of this case admonish us of
the danger Involved In recognizing such a
property right in news, without imposing
upon news-gatherers corresponding obliga-
tlons. A large majority of the newspapers
and perhaps half the newspaper readers of
the: United States are dependent for their
news of general interest upon agencies oth-
er than the Assoclated Press. The channel
through which about 400 of these papers
recelved, as the plaintiff alleges, *a large
amount of news relating to the European
war of the greatest lmportance and of in-
tense interest to the newspaper reading pub-
He” was suddenly closed. 'The closing to the
Intetrnational News Service of these chan-
nels for forelgn news (if they were closed)
was due not to unwillingness on its part
to pay the cost of collecting the news, but to
the prohibitlons lmposed by foreign govern-
ments upon 1Its securing news from their re-

spective countries and from using cable or |

telegraph lines running therefrom. For
aught that appears, this prohibition may
have been wholly undeserved; and at ol
events the 400 papers and their readers may
be assumed to have been Innocent. For
aught that appears, the International News
Service may have sought then to secure tem-

- porarily by arrangement with the Assoclated
Press the latter’s forelgn news service. For 3
aught that *appears, all of the 400 subscrib-§

ers of the International News Service would
gladly have then become members of the
Associated Press, 1f they could have secured
election thereto.18 It is possible, also, that
& large part of the readers of these papers
were s0 situated that they could not secure
prompt access to papers served by the As-
sociated Press. The prohibition of the for-
elgn governments might as well have been
extended to the channels through which news
was supplied to the more than a thousand
other dally papers in the United States not
served by the Assoclated Press; and a large
part of their readers may also be so located
that they cannot procure prompt access to
papers served by the Assoclated Press.

A Legislature, urged to enact a law by
which one news agency or newspaper may
prevent appropriation of the fruits of its la-
bors by another, would consider such facts
and possibilittes and others which arpropri-
ate inquiry might diselose. Legislators might
conclude that it was {mpossible to put an
end te the obvious injustice involved in such
appropriation of news, without opening the
door to other evils, greater than that sought
to be remedied, Such appears to have been
the opinion of our Senate which reported un-
favorably a bill to give news a few *hours’
protection;18 and which ratified, on Febru-

® According to the by-laws of the Associgted
Press no one can be elected a member without the
affirmative vote of at least four-fifths of all the
members of the corporation or the vote of the direc-
tors, Furthermore, the power of the directors to
admi{ anyone to membership may be Hmited by a
right of protest to be conferred upom Individual
members, Se¢e By-Laws, article 1M, section &.
*“The members of this corporation may, by an af-
firmative vote of seven-eighths of ali the members,
confer upon s member (with such limitations us
may be at the time prescribed) a righi of protest
egalnst the admission of new members by the board
of directors. The right of protest, within thae llinita
specified at the time it Is conferred, shall empower
the member holding It to demand a vote of the
members of the corporation on ali applications for
the admission of new members within the district
for which It is conferred except as provided 1n sec-
tion 2 of this articie.”

W Senate Bill No. 1728, #8th Congress, First Ses-
slon, The bill provides:

“That any daily or weekly newspaper, or ANy
association of dally or weekly newspapers, publish-
ed In the United States or any of the territories
thereof, shall have the sole right to print, issue,
and sell, for the term of eight hours, dating from
the hour of going to press, the contents of saild
daily or weekly newspaper, or the collected mews
of sald newspaper assoclation, exceed!ng one hun-
dred words.

“Sec. 2. That for any Infringement of the copy-
right granted by the first section of this act the
party injured may sue in any court of competent
jurisdiction and recover {n any proper action the
damages sustained by him from the person making
such infringement, together with the costa of suit.”

It was reported on April 18, 1884, by the Com-
mittee on the Library without amendment, and
that it ought not to pass, Journal of the Senate.
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ary 15, 1911, the convention adopted at the
Fourth Inpternational American Confer-
ence;17 and such was evidently the view also
of the slgnatories to the International Copy-
right Union of November 13, 1008,18 &8 both
these conventions expressly exclude news
from copyright protection.

*Or leglslators dealing with the subject
might conclude, that the right to news values
should be protected to the extent of permit-
ting recovery of damages for any unauthoriz-
ed use, but that protection by injunction
should be denied, just as courts of equity or-
dinarlly refuse (perhaps in the interest of
free speech) to restrain actionable libels,1?
and for other reasons decline to protect by
{njunction mere politieal rights;z° and as
Congress has prohiblted courts from en-
joining the illegal assessment or collection of
federal taxes.2! If a Leglslature concluded
to recognize property in published news to
the extent of permitting recovery at law; 1t

48th Congress, First SBesslon, p. 548. No further ac-
tion was apperently taken on the bill,

When the copyright leglslation of 1908, finally en-
acted as Act of March 4, 1909, c. 820 (35 Stat. 1076,
was under consideration, there was apparently no
attempt to include Dews AMONE the subjects of
copyright. Arguments before the Committees on
Patents of the Senate and House of Representa-
tives on Senate Bill No. 6330 and H, R. Bill No.
19853, G9th Congress, First Session, June 6, 7, 8,
and 9, and December 7, 8, 10, and 1i, 1508; Hear-
ings on Pending Bills to Amend and Consolidate
Acts Respecting Copyright, March 28, 27 and 28, 1908.

it 33 Gtat, 1785, 1789, Article 1L

pp. 330, 612, 613, See the similar provizions in the
Berne Convention (13%6) and the Parls Convention
(1896). Id. pp. 613, 613. _

In 1898 Lord Herschell introduced in Parliament
a bill, section 11 of which provides: “Copyright in
respect of 8 newspaper shail apply only to such
parts of the newspaper as are compoaitions of an
original literary character, to original lllustrations
therein, and o such news and information @8 have
been specially and independently obiained.” (Italice
ours,) House of Lords, Sesslonal Papers, 1898, Vol.
3, Biil No. 2L. Blrrelt, Copyrigut in Books, p. 210.
But the bill was not enacted, and in the English
law as It now stands there i no provision glving
evan a limited copyright in news as such. Act of
December 16, 1511, 1 and § Geo. 6, o. 46

» Boston Diatite Co. v. Florence Mfg. Co., 14
Mass, 69, 19 Am. Rep. 310; Prudential Assurance
Co. v. Knott, L. R. 10 Ch. App. 142

® Qfles v. Harris, 189 U. 8. 415, 38 Sup, Ct. 639,
47 L. 1Bd. %093. Compare Swallord v. Templeton, 185
U, B, 487, 22 Sup. Ct. T8, 46 L. md. 1005; Green ¥.
Mills, 6 Fed. 82, 859, 16 C. C. A. 516, 30 L. R- A,
90.

* Reviged Statutes, § 3224 (Comp. gt. 1916, § B94T);
Snyder v. Marks, 109 U. 8. 189, 3 Bup. Ct. 167, 27 L.
®a. 501; Dodge v. Osborn, 240 U, 8. 118, 88 Sup. Ct.
275, §0 L. Bd. 567,
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might, with a view to making the remedy
more certain and adequate, provide & fixed
measure of damages, as ln the case of copy-
right infringement.22

Or again, a Legislature might conclude
that It was unwise to recognize even so limit-
ed a property right in published news as
that above indicated; but that a news agency
should, on some conditions, be given full pro-§
tec*tlon of 1ts business; and to that end a®
remedy by injunction as well as one for dam-
ages should be granted, where news collected
by it is galnfully used without permission.
If a Legislature concluded (as at least one
court has held, New York and Chicago Grain
and Stock Exchange v, Board of Trade, 127
1. 153, 19 N. E. 855, 2 L. R. A, 411, 11 Am,
St. Rep. 107) that under certain circumstances
news-gathering 1a & business affected with &
public interest; it might declare that, in
such cases, news should be protected against
appropriation, only if the gatherer assumed
the obligation of supplylng it at reasonable
rates and without diserimination, to all pa-
pers which applied therefor. If legislators
reached that eonclusion, they would probably
go further, and prescribe the conditions un-
der which and the extent to which the pro-
tection should be afforded; and they might
also provide the administrative machinery
neoessary for imsuring to the publie, the
press, and the news agencles, full enjoyment
of the rights so conferred.

Courts are ill-equipped to make the inves-

# Bowker, Copyright: Its History end Ita Law, : tigations which should precede a determina-

‘Hon of the llmitatlons which should be set

upon any property right In news or of the cir-
cumstances under which news gathered by a
private agency should be deemed affected
with a public interest. Courts would be pow-
erless to prescribe the detailed regulations
essential to full enjoyment of the r}ghts con-
forred or to Introduce the machinery required
for enforcement of such regulatlons. Con-
giderations such as these should lead us to
decline to establish a new rule of law in the
effort to redress a newly disclosed wrong, al-
though the propriety of some remedy appears
to be clear.

™ Act of March 4, 1909, § 25, ¢. 320 (25 Stat. 107,
1081) provides, as to the liability for the infringe-
ment of a copFright, that “in the case of a news-
paper reproduction of a copyrighted photograph
such damages ehall not exceed the sum of two hun-
dred dollars mor be leas than the sum of fAfty dol-
laras,’” and that In the case of intﬂngan.l.ent of a
copyrighted newspaper the damages recoverable
shall be one dollar for every Infringing copy, but
shall not be less than $250 por more than $5,000.



